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TO OEMA:

H mopodca epyoacio €xel ®C OVIIKEILEVO TO GLVTAYUATIKO OIKOIDOUOTO TOV
KPOTOVUEVMV, OTMG QLT KATOYLPOVOVTAL 6TO XUvTaypo g EALGdaC.

Ba avagepbodpe 1660 GTOLE KPATOVUEVOLS, Ol OTOI0l EKTIOLV GTEPNTIKY TNG
elevbeplag mowvn, 660 Kot 6TOVG VIOJKOVG, KOOMG emiong Kol OTI GLVONKES
KPATNONG TOV ATOU®MV OVTOV GTO, COPPOVIGTIKA KATAGTILOTO THG Y OPAC.
Emiong, Ba epevviioovpe 10 Bépa kou amd tn okomid tov Aebvovg Kot
Evponaikod Awkaiov, péca and amopacels tov Evpomaikod Awkactnpiov twv
Awaropdtov tov AvBpomov (EAAA), mov amotelobv tpavtaytd mopadelypota
nopofioong tov OepeMmO®V SIKUOUATOV TOV KPOTOVUEVOV, OT®MG ovTd
Katoyvpaovovtal otV Evponaik Zopfoacn Awaiopdtov tov Avoporov (EXAA)
KOl K0T’ EMEKTOON, TOV OEUEM®ODOV SIKOIOUAT®OV, OTMOS OLTO KOTOYVPDOVOVTOL
670 XOVTOY L.

270 €10aYOYIKO HEPOC NG epyaciog Ba TeB0VV 01 IGTOPIKES Kol TPOEPUNVEVTIKES
Baoeig, kabmg n pebodoroyia Tov akoAovBeital Yoo TNV OVATTVEN TOV EMUEPOVG
OIKAOUATOV.

Yvykekpyéva, 0o 30000V o1 Bacikéc EVVOleg TOV HOG ATUGYOAOVY GTNV TAPOVGH
gpyacia, OTMG ’cuvTaypaTikd dikoumdpota’’, < euidkion’’, < mTowvn’’ .

‘Enetta, B oproBenBei ) “’yevikn oyéon’’ péca otnv omoio vaPYEL TO dKOimLL
oTOV TupNva Tov Kot Ba dtakplBel 1 edkn Kuplapykn oxéon’’ , péca otV
010UTEPN VOUIKT KATAGTAOT TNG OMolog EVTACCETOL KOU 1 QLAGKION Kot
YEVIKOTEPAL  OTMOLOONTOTE  KOTAGTOGN OLVAyetolr omd TO  KOOECTMOG TMOV
KPOTOVUEVOV.

210 TPMOTO UEPOC TNG EPYaciag B avalvBovV To GUVTAYUATIKG STKOUIDOUOTH TMV
KPOTOVPEVOVY, €va TTPOG €va, HE TPMTO TNV avOpdmivn oSlompéneia, 1 omoio
aVAYETOL KOU OTNV KOTOOTOTIKN Opy TOL €AANVIKOV XLVTAYMATOC. Xe k(e
Owaiopo Oa yivetor HoL YEVIKT TEPLYPAPT] TOL TEPIEXOUEVOVL TOVL KOl OTN|
GUVEYELDL Ol TEPLOPICHOTL TOL TLYOV AVTO VPIGTOTOL , EVIOGGOUEVO GTNV EL0TKN
KUPLOPYIKY ox€0N NG QLVAAKIONG. XT0 TEAOG KAOE avAAvong dtkoudpatog o
yiveTal Ko avapopd oTNV GYETIKN VOUOAOYid (OTTOV LITAPYEL).

210 de0TEPO UEPOC NG epyaciag Oa emiyelpnOel o amekdvion TG EAAVIKNG
TPAYUOTIKOTNTOS, OTMG OVTN SlyPAPETAL GTO TOPIGHOTO Kol TIG EKOEGEIS TG
AteBvoig Apvnortioc, kabBmg emiong kot and amopdoel  tov EAAA movu
katadikdlovv v EALGSa yio mtapafiocn OepeAodmv Sikoopdtoy .



EIXAT'QI'H

7 . r e Ie ’
K4 loropixn avaokdmnon: Av Kot To. 0TOUIKE Kol KOWVOVIKG KoM LOTo,

OTOTEAODV ALTOVONTO KEKTNUEVO GTY] CNUEPIVY] TPAYUATIKOTNTO, YPECTNKOV
QLAOVEG YOl TV KATOYVP®OT TOVG. Av kot oty apyoio EAAGSa vanpye ddyvtn n
évvola g ehevBepiag, ovolaotikd , T0c0 1N gAevbepia, 66O Kol To. LLOAOUTA
Bepemon dwaidpota Kabepmbnkav awdveg petd. Exovrag tig pileg tovg otnv
AyyMo and Tov 13° oudva ko érnerra ( Magna Charta Libertatum 1215, Petition
of Rights 1628, Habeas Corpus Act 1679, Bill of Rights 1688) katoyvpoOnkov
oLVTAYHOTIKG Yo TpdTn @opd otig HITA, 010 6)€610 Zuvidypatog g moMteiog
¢ Kapoiivag , 1o 1669 kot peténeita ot ['aAdio to 1789 (Declaration des droits
de ’homme et du citoyen)'.

210 d1eBvég dikato, KaToYOPWOTN — GTAOUO TOV ATOMK®OV SIKOUMUATOV OTOTEAEL
1660 1 Awknpvén tov Atkatopdtov tov AvBpomov , Tov 1948, 610 Thaiclo Tov
Opyavicpod Hvopévov E6vov (OHE) . ZtaBud emiong amoteiel wor 1
Evponaikn Zoppoaon tov Awaopdtov tov AvBporov (EXAA) , to 1950, oto
mAaicto tov Zuppoviiov g Evpomng. H EZAA kvpdbnke and v EALGSa Yo
TpGTN Popd pe o v. 2325/1953 (PEK A’ 68)%, kot apyodtepo pe 1o v.8. 53/1974.

Téhog, OAo To. EAMVIKA cuvtoypatikd keipevo, amd 10 oxédlo Tov Prya
Beheotvi — Ogpaiov (1797) €wg ko onuepa, HE TO 1GYVOV ZUVTOYUO TOV
1975/86/01 katoLPOVOLV TO ATOUIKA KOl KOWVOVIKA SIKOLDLLOTO.

X/

> 2vvroyuotikd Aikoiouoto.:

ZUVTOYHOTIKG OUKOLMUATO €IVOL TO TOPEYOUEVE, OTO GTOHO KOl ®G KEAN TOL
KOW®VIKOD GUVOAOV BeA®OT, TOATIKE, KOWVOVIKE KOl OUKOVOUKEH STKOLD AT,
To OTTO{0. OITOTEAOVV TIG KATA TNV OVTIANYN TOL GLVTOKTIKOD VOHOBETN Pactkég
e€edkedoelg g avlpomivng atlog Kot Twv omoiwv To ApVVTIKO TEPEXOUEVO
OTPEPETAL KATO TNG KPOTIKNG kol KAOe GAANG efovoing, TO TPOCTATELTIKO
TEPLEXOUEVO OTPEPETAL LOVO TTPOG TO KPATOS aidvovtag v mopoyn Pordeiog
Yy TV amdKpovon kabe amelAng, to de eEACPUAIOTIKO, EpOcOV avayvopiletal,
oTPEPETOL EMIONG TPOG TO KPATOC, aSldVOVTOG TNV TOPOYN TOV OTopoitnT®V
LEGMVY Y10 TN GOKNOT] TOV SIKADUOTOC .

Ta GUVIOYHOTIKG SIKOLOUATO £XOVV  YOPOKTNPIOTEL UETPO TOMTICUOD T®V
Kkpatdv?, Tithog mov 8¢ Ba mpémet vo BewpnBel vVIEpPorOC, dedopévou OTL KGBE
onuokpatiky moMtela mov Oéhet va Bewpeiton mwoMTIGUEVN o@eidel va
KOTOYVPMOVEL €Vl EAAYLIOTO, MIinimum TANIGIO avayvOPLoNg TV OepeAmdody —
GUVTAYLOTIKOV SIKOIOUATOV. AVTO AAA®OTE EMPAALEL KOL TO KOWMVIKO KPATOG

! Aaytoyrov TLA., ~"Zovtoyportikd Afkoto, Atopké Awcondpota A’"'(2005), cgd. 21 .
2 Aaytoyhov TLA., ~ Zovtoypatikd Aikato, Atopukd Acarbpato A’'(2005), oeh 33 en.
> Anuntpémoviov I'. Avdpéa, Tvvraypoticd Awondpato’” Topog I, (2008), oeh. 93

* Aaytoyrov TLA., ~"Svvtoypotikd Afkato, Atopkd Atkardpota A’'(2005), oeX. 10
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Okaiov Kot €W1KOTEPO TOV KOWVMVIKOD avOp®TIoHoV, Tov avdyel ToV < VKoo
og moAln’’ . O KoweVIKOG avOp®TIGUOS, MG EEMEN TOV KOWOVIKOD KPATOUG
dwaiov, omookomel akpPdg oTNV KOTOYLPWON TOV OKOIOUATOV OYl TOL
pepovouévov ovlpmmov, oAAL Tov avOpOTOL ®¢ HEAOG TNG KOwmviog, HE
KATaoToTIKN 0pyn To amapaficcto e avOpomvng agiag. AAAmaote, oto TAaic
TOV KOWOVIKOV ovOpomicpov, n egovoia mov divetanr 6Tov KOwmvikd dvOpwmo
HEGQ OO TV KOTOYLP®GOT TMV SIKOIOUATOV TOV O£V OMOTEAEL Kot Tapoydpnon
eEovaiog amd dvBpwmo €1g avOpwmo, aAld eEovoia 610 dToUd TOV.

Ta ovvtaypotikd dwoidpoate  omotedobv  evotrto, £vo  gvioio  GLoOTNUHA
Bacwlouevo oty avBpomvn a&io. Me Bdon to apbpo Smop.1 X, ta dwondpoto
KOTOTAOCOVTOL OVTIOTOLY0 GE ATOUKE, KOIVOVIKO KO TTOATIKA.

Emiong, kdBe odwoimopo, o¢ eviaio oOVoAo, amoTEAEiTOl OO TO CULVTIKO,
TPOCTATEVTIKO Kot TO €£0GPAMOTIKO TOVG TEPlEXOUEVO. TOGO o apvvTIiKd, 660
K0l TO TPOGTATEVTIKO TOVG TEPLEXOUEVO avayvopileTor and To XHvTayud, VO TO
€EACPUAOTIKO TTEPIEXOUEVO avayvVOPILeTal 08 GUYKEKPIUEVEG LOVO TEPUTTAOGELC.
To apuVTIKO TTEPIEYOUEVO CTPEPETAL KOTE OTEIADV TPOEPYOUEVOV TOGO amd TNV
KPATIK 0G0 kol amd v W0tk €€ovoia, TO TPOCSTATELTIKO TEPLEYOUEVO
OTPEPETOL KATO OTMEIADV TPOEPYOUEVOV 0mtd cuvavBpdmovg a&unvovtag ond To
KPATOG GLVOPOLUT GTNV ATOKPOVCT| ALTAOV TV KIVOLVAV , EVM TO EEACPAAITTIKO-
SLCOAMOTIKO GTPEPETOL AMOKAEIGTIKA TPOG TO KPATOg a&ldvovtag dapOAaLN
amd GAAoLG Kvovvoug Kat Bedtimon g Béong tov avBpomov’. Tlapadociokd, Ta
OKOLOUATO KOTOTAGOOVIOL GE TPES KOTNYOpies: otV TPATN KOTNyopia, To
apvVTIKG-atoptka (status negativus), Ta omoio e&avaykdlovy 10 KpATOG VoL OéyEL
amd KAOe eVEPYELD, VIOYPEDVOLV TO KPATOG GE TMAPUAEWYT KOl GUVIGTOOV TOV
OmOAVTO  YOPOKTPO TOV OWKOUOUATOV, TOL ®OF TPOS TOV CULVTIKO TOVG
YopokTipa oyvovv erga omnes. H dgdtepn xatnyopia, to status activus tov
TOMTIKOV SIKOIOUATOV , 0EUDVEL GUUIETOYN GTNV doknon dnuoclog eEovoiag, pe
v évvoln 0Tl 0 mOATNG Ogv apkeital mo 6To POAO TOL TOPUANTTN KPOATIKMOV
POy ®V oALA (NTdel var GUV-TPOGOIOPICEL KOl VO GLUV-OLOUOPPAOCEL TNV KPOATIKN
Aertovpyio. Xty tpitn Katnyopio, téAOg, TO KOwmViKG dikoudpato (status
positivus-socialis) aviKouv To SKAOUATO TOL AEIOVOLY OO TO KPATOG TNV
TPAEN, GUVIGTAUEVY] GTNV TOPOYN CTOWEWWODV PlOTIKOV ayoddV 1| VANPESIAOV,
VINPETOVTAG £TCL TO 0yolfd NG KOWMVIKNG OKAOGUVIG KOl OTOTEAMVTOG
£KQPOCT] TOL KOWVOVIKOD KPATOLG.

H o&uwkpion Ouwg avt, otnv ovyyxpovn €vvoun Ta&n TOL  KOWVOVIKOL
avOpomcuod, Bewpeitar ovemopkng kot gloyiomg onuaociog. [Iépa amd Tig
OlAQOopeC OLUPEGEIS TOVG, TO OeHeM®DON OKOUOUATO OVEEOPTNTOS TOL OV
ovopdlovior ’moMTikd’’, atopukd’’ N KOwmVIKA’’, TapaUEvouy HETAED TOVg

> Anuntpémoviov I'. Avdpéa, ~Zvvraypoticd Akondpato” Topog I, (2008), oeh. 101-
102

¢ Anuntpdmoviov I'. Avdpéa, ~Zvvraypoticd Akondpato”” Topog I, (2008) cel. 126

" Anuntpémoviov I'. Avdpéa, " Zuvvtoypotucd Acardpata’” Topog I, (2008), cel.138 ex.
¥ Aaytoyhov TLA., “"Svvtaypatikd Aikato, Atopkd Awabpota A’ (2005), oeh. 67 e



“novipmg napanknpcopa‘cmd”g. Avapeca oTIG TPELG AVTES KATNYOPLeES, VTAPYEL
oteviy aldnieEdptnon .

<> Dopeic J1koIwUBTOV:

Dopeig TV GLVTAYHOTIKOV dKo®PdTomV givol Katapy v 0Aot ot avlpwmol, pe
v évvola OTL, OTMG GTO AGTIKO OlKO0 KAVOTNTA OKOIOL EXOVV OAO TO PLGIKE
TPOGOTO, £TGL KOl GTO YMOPO TWV CLUVIOYHOTIKOV OKOOUATOV 1KOVOTNTO VO
elvar vmokeipeva dwoopdtov avayvopiletor e Olo o QuoKd Tpdcwma. H
wKavOTNTOL OVTH  SPEPEL KoL TPEMEL Vo SloKpiveTtal amd TNV KavotnTo
AVTOTEAOVG AICKNONG EVOG SIKALDOTOC, 1) OO0 AVTIGTOLXEL OTIV OIKOOTPOKTIKN
KAvOTNTO TOV AOTIKOD OKaiov.

210 eMVIKO XOvVToypo, KOTOw OlKOUMUOTE TOPEYOVIOL G€ OAOLG TOLG
EVPICKOUEVOVG GTO £J0POG GTO OTOT0 EKTEIVETAL 1| EAANVIKY] GLVTOYUOTIKTY TAEN
aveEapétmc, evd Kamolo AL KaToyvpdvovtal Lovo vép Tov EAAvev toltodv
N Kot 6Tovg aALodamovg vtd Tov Opo ¢ apoaidtntag (apbpo 28 X). [Mavrwg,
TO AVETQOAOKTO SIKODUOTO KOOMG Kol To PnTpikd dwondpota ( .y ovOpdmivn
a&la, 10otta, (o1 , vyeio) dev PUTOPOLV Vo OvVOyVOPLETOHV VIO TOV OPO TNG
apofordrog.

Koatd xavéva, to OKOVOUIKE Kol TO OKOLOMUOTO TOL KOW®VIKOD YMPOL
apExovtal Oyt LOVO GTOVG MUESUTOVS AAAG Kot GTOVS 0AL0damovS. Avtifeta, Ta.
TOMTIKA KOl OLUCPOAICTIKA OIKOLOUOTO OV TTEPEYOLV a&imon olekdiknong 1N
eEacpdiiong vampeciag N mapoyns, avayvopilovior Kotd Kavove HOVOo GTOVG
‘EAMnveg. Ymokeipeva, T€A0C, TOV GUVIOYUOTIKOV OKOIOUATOV lval Kol to
VOUIKA TPpOGOTA, KOvOTNTO oL 0gv KoAOmTEl Pefaimg OwoidpoTo mov €K
@OGEMG TPOSIOALOVV HOVO GE PLGIKA TPOG®TA. Ta vopukd TpdsmTa dNUOGiov
dwaiov dev Bewpolviol VTOKEILEVO GUVTOYUATIKOV SKOLOUATOV, SOTL Ui
TETOLNL AVAYVAOPLOT] SIKOIOUATOV < KATO TOV €0VTOV TOLG OV lval duvaTH Kot
KkpoPet avtipoon'.

X/

< Tevikn kou e10ikn  oyéon — Osouuxéc gyyvnoeic, oproBstnoeic  xou
TEPLOPIOUOL:

H epappoyn tov Oepehoddv SKooUdTov SoKpiveTal GE YEVIKN KOl €101KN
(Beopikn).

? Anpnrpomoviov I'. Avopéa, " "Zovtaypatikd Awodpata’ Topoc I, (2008),0eh. 124,
omov vroonp. 110, BAéyoc, ’Kowmvioroyia tov dwaiopdtov tov avlpomov, cer.108.
1% Aaytoyrov TLA., " Zovaypoticd Aikono, Atopkd Awcondpata A’'(2005), ol 74 em.
" Anuntpomoviov I'. Avdpéa, * Suvtaypatikd Acabpota’” Topoc I, (2008), oed.114



H yevikq oyéon pmopetl va dwaxpifel o yevikn Kuplapyikn oyéon , onioadn
YEVIKT 0Y£0TM KPATOVG KOl TOMTMV, KOl YEVIKT SLOUTPOCMTIKY GYECT, ONAO T
YEVIKY] OYE0N TOV TOMTIOV HETOED TOLG. XTO MAOIGLO TNG YEVIKNG OYXEOMGS, TO
GUVTOYHOTIKG STKOLOUOTO OptoBETOVVTOL KOl OEV EMTPETETOL O TEPLOPICUOG TOVC.
H yevicn oyéon amotedel Tov mupniva To0v SIKOIOUOTOS KO APOPOLY TNV KTHOT)
TOVG, OTOTE KO TO OKoUmpo dgv Pmopel va TEPLOPLoTel, AAMMDS KOTAAVETOL KOl TO
neplexopevd tov. Ot oprobetnoeig £xovv gvpv yopaktnpa, epoppolovial e Ora
TO. SIKOLOUOTA Kot apopovv OAovg tovg @opeis. Eivar pvBuicelg “’opoonc’’,
TPOGOOPIGHOL TOV AVATATOV, EVPVTOTOL TEPIEXOUEVOD TOV GUVTOYLATIKOV
Sucardparoc .

2ta dpBpa 5 Kot 25 Tov Zvvtdyprotog TPoPAETOVIOL MG YEVIKES OploBETGELS o)

To SIKOUOUOTO TOV GAA®V, B) To ZOvtayua, y) o xpnotd 1on, d) n amaydpevon
KOTOPNOTIKNG ACKNONG KAl €) 1 KOWMOVIKN 0ploBEon. Amd Tr GUOTNUOTIKY
gpunveio avTOV TOV ApBpwV TPOKLTTEL TS TO XVvTayuo 0Etel Tpelg Pacikéc
0ploBeTIKEG PRTPES, TNV PNTPA TNG VOUUOTNTOS, TNV PATPA TNG KOWMVIKOTNTOG
Ko v pnTpa g xpnotomtas. Kabepia and avtég avaidetal o€ pHeptkdTePES
apyéG Kot 10OV MG YEVIKEG Yol OAL TOL SLK(XLO'JMMOLB. Kotd ™mv avtiBetn
amoyn ', dpmg, ov piTpec oL GpBpov 5 map.l Tov Tvvidypatog Sev
epapuolovior Kot o6to. LLOAOWO  ATOMIKG  SkoldpaTo, Topd HOVO  GTNV
TPocOTIKN eAevBepia, oty pHOUION TG Omoiag PNTA AVAPEPOVTAL, CUPOD, OKOLLOL
Kot av BempnBodv To SKOOUOTO OVTE ©G EOKOTEPES EKQPAVGELS TOV YEVIKOV
dwonmpatog ehevbepiag, vdpyel N oxéon €O1KOV TPOS YEVIKO, OTOTE TO E101KO
vreployvel. H dmoyn avt) moapafriénel dmwg 411 10 €1d01kd vIepioydel Udvo
epocov givor avtifeto pe 1o Yeviko ko Oempel TIg pITPEG AVTEG O)L 0ploOETNCELS
aALQ TEPLOPICLLOVCE.
Kabe dwaiopo eivor dpeca ocvvveacpévo pe éva Beopd. To ocvvtaypo oev
TPOCTATEVEL 1) KATOYVPOVEL UOVO OkodpoTo, aAld kot Beopovc. ‘Etot, pe tov
0po “’Oeopikn] gyyimon’’ yivetal avTIANTTI 1] CLUVTOYUOTIKY €yyUNOoT, N OToin
amoPAémel Pocikd, Oyt TNV TPOCTOGIO. TOL EKACTOTE (QOPEN, TOV OTOUKOV
SUCAORATOC, OAMG  OTN SLACPAEALOT TOV GUVTAYRATIKG KATOYVPOUEVOL Beoon .
H Beopum epappoyn t@v cuvtaypoTiKOV OIKOIOUATOV €ival 1 EQAPULOYT TOVG
070 €Mimedo pepkdTePNS Evvoung oxéong 1N Beopov, site mg Tpog 10 yeviko, gite
®¢ TPOg T0 BecpiKd TOVG TEPLEYOUEVO, OMMG Tpocdopiletar and T oyéom
ThHOVE GLVAPELAC StkondPATOS Kot Beopod'®. Ot pepikdTepec vvopes oyEGELS
0Tl omoieg epapuoletor 0 BeoOG OMOTEAOVV TIG E10IKEC GYEGELS, Ol OmOieg
yopilovion avtioTolyo o€ E01KEG KupLapytkeg oyecels ( oyeoels peta&d KpdTous-
TOAMTMV ) Kol GE EOKEG OAMPOCOTIKEG GYEGELS (OYETELS TOV KOWVAOVDV UETAED
TOVG).

12 Anpnrpomoviov I'. Avdpéa, ~"Zovtaypatika Awaiopata”” Topog I, (2008), ced. 56

1 Anpnepomovrov I'. Avdpéa, ~"Zuvtaypatikd Awoiopata’” Topog I, (2008), oer.170 em.
" Xpuooyovov K, <’ Atopké ko Kowmviké Acarbpota’’, B’Exdoon, (2002), oel. 83-84
15 Anuntpomoviov I'. Avdpéa, * Sovtaypatikd Acabdpote’” Topoc I, (2008), ceA.40

1 Anuntpomoviov I'. Avdpéa, * Sovtaypatikd Arcabdpote’” Topoc I, (2008), 6e).56
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O1 €181kéC GYETELS EIVOL O YDPOG TOV TEPLOPICUAV TOV KALOUATOS. ATOTELODV
HEPKOTEPOVS YDPOVS ( oV {omg mnydlovv amd v 01 yevikn oyxéon) péca
6ToUC 0moiovg eivan duvath N enPorf) TEptopiopdY'’.

O mepropiopdg , dMMAadN N cvppikvwon TOL TEPIEYOUEVOD TOV SIKAIDUATOS, O
omoiog mpokoAeitan amd pio avlpmroyevn svépyetalg, Y va glvan emtpentds Kot
VOULLOG, TPEMEL Vo YIVETOL KATAPYNV OTO TANIGLO TNG €KNG GYECEMG Kot Vol
OGUVOELETOL LLE OUTIDON CLVAPELD PE TOV avVTioTOrKo Beoud = aAMMdG, dev cLUVIOTA
VOO KOl EMTPENTO TEPLOPIGUO TOV SIKOUMUATOS OALL TposPoAr). Emiong, Oa
npénel vo mpoPArémeTon €ite amd oplopévn cvvtaypotikny dwdtaln, eite amd T0
VOpO, EPOGOV VIAPYEL EMPOAEN VIgp avTov (Gpbpo 25 map. 18 ). Toydet
onAaon n apyn nulla restrictio sine lege constitutionale certa. Emiong, ioybdet kou n
apyN TG OVOAOYIKOTNTOG, TOL CMUAIVEL EOIKOTEPO TS O TEPLOPIGUOG TPEMEL VL
elval  kOTAAANAOG Kol ovoykKoiog yuoo TNV EMITEVEN TOL  GUYKEKPLUEVOL
amoteAéopaTog Kol O0g B mpémel va Eemepva To Oplo TG AOYIKNG EMPAPLVONC.
[Iépa amd Tt pnTOS OVOPEPOUEVE GTO XVVTOYUO 0Pl TOV TEPLOPIGUAV TOV
GUVTOYHOTIKOV SIKAIOUATOV, YIVETOL OEKTO OTL TEPLOPICUOVS TOV TEPLOPICUDV
( Schranken — Schranken) amoteAolv Kot 1 apyn TOL AUTIOOOVE TOV TEPLOPIGUDV,
N OToyOPELOT KOATOXPNOTIKNG EMPOANG TEPLOPICUOV, T GLUE®VIOL TPOS TN
SNUOKPATIKA TEEN , 1 ducooAdynon omd Adyoug dnposiov cuppépoviog 2( xopic
aVTO VO ONUAIVEL TOG OTKOMOAOYEITOL 1] DTOXDPNOT OTOLK®V OIKOUOUATOV KAOE
@opa ov BiyeTat TOo OMNUOGIO GLUEEPOV) KO O TUPTVOG TOL SKOUMUATOS ( LUE TNV
£VVOL0L TIG OMPOCTELAGTIG TEPLOYNG TOV SkadpoTog) .

7/ ’

< “Tpizevépysio”’:

Tputevépyewo elvanr 1 mpog o TPOGHOTO KATELOLVOUEVN KOl KVPI®G Omd TNV
KPOTIKN £E0VGI0 TPOYUATOTOIOVIEVT] OUVVTIKT] VOUIKT) EVEPYELD TV BEPEMMIDV
SaloUdToV , 1 omoia e£ac@oAlel TNV aKOAVTN doknon Tovg, eEavaykdlovtog
TIG OMEAMNTIKEG OVTIKOWVOVIKEG OUVANELS Vo améyovy amd KdBe mpoosfoin g
avOpdmvng o&iac™.

H tputevépysian eivar adOKIOg OpOC, YOTL OVOQPEPETAL GTNV OLOTPOCHOTIKN
evépyela, 1 omoia dev amotedel 10101TEPO VOLIKO YDPO, OALL KOADTTETOL KOL QUTY|
and to Xovtayuo. H tprtevépyeta elvatl koTtaokevt| TG mopadoctakng Oempiag, n
omoia dtaympilel To MNUOCI0-cLVTAYUATIKO dikalo amd TO 1IWTIKO dikato. Emelon
OU®MG TO SOYYPOVO KOWMVIKO KPATOC oQeilel va mpootatevel ta. OepeMdon
OlKOIOUATO amd TOVG TPITOVG, M AEYOUEVI] TPITEVEPYELD TEPIEXETOL OTNV

7 Anuntpomoviov I'. Avdpéa, ~ Zvvtaypatikd Akabpota’ Topog I, (2008), ceh. 52-53
18 Anpnrpomoviov I'. Avdpéa, ~"Zovtaypatikd Awaioparta”” Topog I, (2008), cer.184

1 Anpnrpomoviov I'. Avdpéa, ~"Zuvtaypatika Awaiopata”” Topog I, (2008), cer.202

20 $1E 2611/2004, oyohaopdc Priya Nucoia

21 Anunepémoviov I'. Avdpéa, ~“Tvvtaypoticd Awondparo’” Topog I, (2008), oeh. 207

2 Anunepémoviov I'. Avdpéa, ~Zvvraypoatucd Awondpata’ Topog I, (2008), oeh. 79
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TPOCTUTEVTIKY] VIOYPEMCT TOL  KpATovs. Emopéveg, 10 mpoPAnua g
TPITEVEPYEWOG OEV LOICTATOL GTN CMUEPIVI] HOPPY] TOV GUYYPOVOL KOWVOVIKOV
TPOoTATELTIKOV Kpdtovs™. Ta cuvtayuatikd SikaidpaTo 16)HoVV AVTOOKAIMS
KOl OTOV WIOTIKO YOPO KOl GUVETMOSG TOGO OTI KLPLIPYIKEG OGO Kol OTIG
SMPOCHOTIKEG GYECELS.

X/

< H moivikn oyéon wc 101kn Kvpiapyikn oyéon:

XopoKTNploTKO TOPAOELYHo €101KNG KUPLOPYIKNG oxEong €ivor M mowvikn
oxéon. Xto Xovtoyuo mpoPAémovtal TOAAOL TEPLOPIGHOL  CLVTAYLOTIK®OV
dwowpdtov oto mAaicto g mowikng oyéonc. H mowikn oyxéorn amotelet
TPAYULOTL LEPIKOTEPO TEDTO SOKIUAGIOG TOV CUVTAYLATIKMOV OIKOIOUATOV.

H mowum oyéom, ®g €01K1|, dev aopd OAOLG OALL GLYKEKPIUEVOVG (POPELS,
ekeivoug mov mapafaivouy Tov ToviKO KOdKA 1) EUTAEKOVTOL KB’ 0mo10vONnToTE
TpOTo otV mowikn dwdkacio. H mowvikn oyéon elvar katd Pdon mwoapodikn, pe
eEaipeon v 160Pw kGeEN.

“dulakion’’ elval 0 OVOYKOOTIKOC EYKAEIGUOG TOL KOTAOIKACUEVOL GE &va
TePIKAEIOTO KOl QUOTNPE  EMTNPOVUEVO YDPO OUOSIKNG cvpPimong » H
@ULAAKIoN emPAiieTon Kot gmTnpeiton and Kpotkd Opyovo, omotelel oOnAladn
€101KN KLPLAPYIKY| GYECT) KPATOVG-TOALTY. XNV évvola TG GLAGKIONG VITAYOVTaL,
EKTOG amd TNV £€KTIoN NG OTEPNTIKNG NG eAevbepiag mowvng, 1 TPOSMPIVY
KpATNoN, 1N TEWUPYIKN TOWN Y10 CTPATIOTIKOVS KAOMDS Kol 1| TPOSMTOKPATHON
0Qeétn ovpemva pe Tic datdéelc Tov KEAEY . ST meplocotepes mepntdoelc
N QUAGKION &lvol OMOTEAECUO.  EUTAOKNG TOL KOATAOIKOGOEVIOC GTNV TOWIKN
dwdkacia, €ite pe v évvolo TG oTEPNTIKNG NG eAevBeplag mowng, eite g
TPOCMOPIVNG KPATNONG, VIOPAALOVTIAG TOV £TGL GE [0l E101KY] KUPLOPYIKT GYEoM
HE TO KPATOC, TNV £01KN KLPLOPYLKT] TOWVIKY| GYECT.

Or puhokég eivor kateoynv YO®POS SOKIHOGIag TV avlpaTivoy SIKAIOUATOV |,
aMG Ko Tov 1oy Tov KpdTovg dtkaion®®. Ta cuVTAYHATIKG dtkaidpoTe TOV
KPOTOVUEVOV AVATOPEVKTO VITOKEIVTOL GE TEPLOPLGLOVG 1| GE SVOKOALM, LEYPL Kot
advvapio acknoemg , eEautiog g wWwitepng avtg Béong oty omoia owtoi
Bpiokovtat. Zopewva pe to apbpo 4rmap.l Zoep.K kotd v ektéheon g moving
dgv mepropilerar kavéva GALO 0TOUIKO STKOIMUO TMV KPOTOVUEV®V EKTOC Omd TO
dwaiopa oty Tpocmmikn eAsvBepia * 1 wop.2 Tov 1Wiov dpBpov opilel mwg Ady®
NG KPATNOTNG TOLG O KPOTOVUEVOL OV eUmodilovtal otnv eAedBepn avamTuén g

= Anuntpémoviov I'. Avdpéa, ~Zvvraypoticd Akondpato’ Topog I, (2008), oeh. 80

#* Anuntpdmoviov I'. Avdpéa, ~Zvvraypatucd Atkodpata’ Topog I, (2008), oel.61

» Mavitdkn Aveovn, < To GUVTOYROTIKG STKOMUOTO TOV KPATOVUEVOV Kl 1) SIKOGTIKY
npootacio tovg’’, IlowvXpov, A®’, cel.164

2 Xpuooyovov K, ’Atopukd kot Kowvovikd Awoiopata’’, B’Exdoon, (2002), cer.205

7T B voporoyia, tE 2611/2004 kot tE 250/2008 yio 1poc@moKpdTNON Y0 XPEN TPOG TO
Anpoocio.

2 Anuntpomoviov I'. Avdpéa, ~Zvvraypoaticd Akoudpata’ Topog I, (2008), oeh. 365

12



TPOCOTIKOTNTOS TOVS KoL TV AGKNGT TV OKALOUATOV TOL TOVG avayvopilet o
VOHOGC, OVTOTTPOSOTMG N He aviumpocwro. [Towvn otepntikn g elevbepiag, dev
onuaiver otépnon g eievbepiag yevikd tov avBpomov , ovte agaipeon g
YEVIKNG IKOVOTNTAS TOL VoL €ivor 01801K0G, Kot YEVIKA Vo efvat vtokeipevo dkaiov,
(QOPENS AOTIKAV, TOAITIKAOV KOl KOWVOVIKOV Sucmcoud‘cmvzg. Qot0060, TEPA ATO
TIG OLOKNPOEELC, TPETEL VO OVOYVOPLOTEL T®G, GTNV TPAEN, Kot GAAO STKOLDOTOL
TOV  Kpotovpévev dokipdlovtal, ondte 10 Kpiciwo CRmuo dev glval 1 TUTIKN
aVaYVOPICT TOV QLAAKIGUEVAOV MG POPEDV GLUVTAYUATIK®OV JIKOIOUATOV, 0ALL 1
avEVPEST] KO 1) OOTOTOGCT TOV EMMTAOCEDV TOL £XEL GTNV AGKNON 1] ATOAOLGN
TOV CLUVTOYUOTIKOV OIKOMOUATOV TO VOUKO YEYOVOS 1TNG OTEPNTIKNG TNG
elevBeplag TOVg TOVNG, KAOMG Kot 1 TPOYUATIKY KOTAGTACT TOV EYKAEIGUOD OTIG
@LAokéC. Me GAAa AOYlO, TOWOLG KOU TTOGOLG TEPLOPICUOVS OKOMOAOYEL M
(ULAAKIOT] KOl 010 £lval TO KPUTHPLO TOV TEPLOPIOUDV avtdv’.

Eneidn axpiPog n otépnon g elevbepiag wg mown amotehel meplopiopd tov
OIKOMUATOG, OLTOdKOIMG 0dnyovpacte otnv, NON avartvybeica, Bewpia ™G
E0IKNG KLPLOPYIKNG OYEONG. ZOUPOVO LLE OLTY), OPIoUEVA ATopo Bpickovtal 6g
plo wwitepn oxéon He TO KPATOC, €vekO NG OmOldg €XOVV  AVENUEVEG
VIOYPEMGELS OMEVOVTL TOL KOl TOVG TOPEYETOL EAATTOUEVT] TPOCTAGIO, LE TNV
£vvola NG MPOANG TEPLOPIGUMV GTNV ACKNGT TOV SIKOI®UAT®V TOVG, Ol 0010t
nepopopol  amoppéovv axpifdg amd to kabeoctdg oto omoio Ppickovrol.
[Switepa pdAota v Tovg Kpatovpévovg, vrootnpiletor 6Tl avoyvopilovio
“’TePLOPICHOL TOV ATOPPEOVY OO TO COPPOVIGTIKO cuoT’’ dOTL 0 Becnog
™G Towng TpokvTeL omd to Xvvraypo ( apbpo 7 map.1) <.
Kotd g droyng avtig £xovv datummbel aviippnoels, He ETKPATOLVTA KUPimg
o0 €EAG EmLEPTHATO’ !
A) n Bewpla ™G €WOKNG KLPLPYIKNG GYEoNg avdysl ovbaipeTa Lo TPOYUATIKY
KOTAGTOON € EVVOUN GYECN, GLVAYOVTOS OO aLTH TPOCHETOVS TEPLOPITUOVS
TOV OTOUIKAOV SIKAIOUATOV KOl EAELOEPIOV YloL OPIGUEVT] KOTNYOpio TOATOV.
‘Extion xdmolog mowng oe QUAOKEG Kol €YKAEIGUOG O AVTEG OEV GUVETAYETAL
VOUIKA 00TE VIOVOEL €101KN oYEon eEovsioong 1 epdpynongs, pnetald dievbuvong
QLAOK®OV Kol PLAAK®V Kot QUAOKICUEVOV. Ot QUAAKIGUEVOL Elval ATTAMS YP1OTES
NG OMUOCLUG VINPEGING TOV PLAUKAOV Kol 1 01E0BVVON TOV PLAAK®OV VITIAANAOL
NG VINPESIAG OVTNC.

B) H 6¢om tov kpatovpévov givar ) pdvn otnv omoio 10 GTOUO TEPLEPYETOL
OVOYKOOTIKG G 1ot VOROTLT EKONAMOT TNG pLOUGHEVNS ATtd TO VOLO KPOTIKNG
eEovoiag” avtiBeta, kavéva amd To ATOUN TOV AOITAOV KATNYOPLAV (T.Y. ONUOCIoL
VAAANAOL, GTPATIOTIKOL) deV KoTaAauPdvel T Béon Tov eEavaykalopevov mpog
T0070. Agv pmopel Aomdv o ATOUA TOV O TAVE KATNYOPLOV Vo eE0otdvovTal

» Mavitdkn Aviéovn, < Ta GUVTOYLLOTIKA SIKODULOTO TOV KPUTOVUEVAOVY KO 1] SIKOOTIKY|
npootacio tovg’’, IlowvXpov, A®’, oer.165

3 Mavitdxn Aveéovn, < Ta GUVTOYULOTIKA SIKODLOTO TOV KPUTOVUEVAOVY KOl 1] SIKOOTIKY|
npootacio tovg”’, [TowvXpov, A®’, oeh.167-168

T ANEEWGSN 2. " Zoepoviotikhy’’ (2001)
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amévavtl 6To VOUO ¢ TPOog TNV £€Ktaon g doknong tov oavlpomivov
So®UAT®V TOVS .

Q¢ aviemyeipnua oty mo wive 0éon, Ba pumopodoape vo Tovpe 0Tt akpiPmg
EMEWON M TPAYUATIKT] KOATAGTOOT OVAYETAL GE VOUIKT GYE0T LEGH OO TNV TOLVIKY|
owdwaocio, akppodg kol Yoo ovtd ot mepopcpol  givor  VOPIHOL,  0pOv
emPBairovion amd To Zuvtaypa kot dAia vopobetikd keipeva (m.y. IIK, KITowA).

Ot Bewpnrikol wov amoppintovy TV Bempio TOV EWOIKOV KUPLOPYIKDOV GYECEDV,
vrootpilovv v Bempio TOV GOUEVTOV N EYYEVOV TEPLOPIGLLDV.

Xopupova pe ) Bewpla ovty, O TEPOPWOGUOS OpopéEVOV  avBpomivev
SwalopdTov ( TEPAV TG TPOCWOTIKNG eAevBepiag, ™G kivnong kot Stopovig)
amotelel cLUPLTO TEPLOPIGHO (inherent restriction) , SNAOTN AVTOTOKPIVETOL GTIC
€0AOYEG KOU KOVOVIKES OMOUTNGELS TNG EKTIONG TNG MOWNG QLAAKIONG ¥ H
vépPacn TOL PETPOL TOV GUUPVTOV TEPLOPIGUAV lvarl averitpentn. [dwaitepn
TpocoyN mpEmeL va Oidetal otnv doknomn g meapyikng egovciag emi TV
KPOTOVUEVOV.

H Beopntikn kataokev TV « GOUOLTOV» TEPLOPICUDV EMTPEMETAL VO, YiveL
TOPOOEKTN) oTNV doknon Tov aviponivov ekelvav dikatopdtov mov £ovy og
GLGTATIKO GTOLELO TOL TVPNVO TOVS TV TPOCOTMIKN sksuespi(f ‘

‘Eto1, mepropilovionr avoamd@evKTo To SIKOIMOUOTO YloL CUUUETOYXN O EPNVIKES
SdNADOELS £ amd TN PLANKT , Yol 0AAOYT TOTOV SLAUOVTG , YOl EYKATAAELYT
™G ¥OPOC Kat PeTdaon 610 eEOTEPKS™ .

Mo mapdostypa, ot KpAToOUEVOL GE PLAOKEG OEV UTOPOVV VO ETKAAEGTOVV TO
dwoaiopa cvvabpoicemc ce KAelwotd Y®PO, yori avtd Ba aviiotpatevdtay To
vOnua TG oTEPNoEmS TG eAevBepiag , wg mownc. H amaydpevon cvvabpoicewv
TOV KPOTOLUEVOV  givorl  ovoykaio yio TNV EKTANPOON  TOL  ONUOGIOV
GUUPEPOVTOG EKTIGEMG Towav®.

H Beopntikn xoataokevn] tov «GOUQLUTOVY TEPLOPICUAOV OV €lval KOV Va
OKaloAOYNoEL  OTéPNOT NG  doknong  ekelvov  TOV  SIKOOUATOV TGV
KPOTOVUEV®V Y10, TOL OTTOT0. GUUTTOUATIKG LOVOV £XEL onuacio 1 VToPEN PLGIKNG
elevbeplag. T mapddetypo, oev anotedel GoPapn dtkatoroyia yioo GTEPNON TOL
OKOUMUOATOG TOV KPOTOVUEVODL VO, GAANAOYPO@PEl OTL TPOG TOVTO TPEMEL VO
petafel 610 TOLIPOUIKO Ypaeilo, ovTE OTL Yo va ymoicst mpémel va petaPet
0TO €KAOYIKO TUNHO, OVTE GTEPNON TOL OIKOMUATOS YOUOV EMEWN amouteiTon
petéPfocn oto Onuapyeio M TV ekkKAncia , o0TE TOL JIKOUOUATOS OTINV
exnaidevon emetdn 1 GAoKY dev Sabétet oyoreio’ .

2 Mavitdxn Aveovn, < To GOVTOYROTIKE STKAGOTO TOV KPATOVUEVOV Ka 1) SIKOGTIKY
mpootacio Tovg’’, [TowXpov, A®’

¥ Totonoviov - Mapaykomoviov AAikng, < Ztepntikh g ehevdepiog Town Kat
AvBpdmva Awcondpatae’’ oto IMAA: © AvteykAnHatikn TOATIKY Kot AUKOLO AT TOV
AvBpomov’’. Xeh. 87-88

* AdeE1adn Z. ’Zogpoviotikhy’’ (2001), ogX.358

3 Ale&léom X. “Zoepoviotiky’’ (2001), cel.358

3% Aaytoyrov ILA., " Tvvtayporticd Aikono, Atoptkd Awcondpato B’7/(2005), oeh. 846
T ANeEr6dn Z. Zoepoviotiky’’ (2001), 6eX.359
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M dAAn Bewpio TpoPdiiel ®G SKAOAOYNTIKO AOYO TMOV TEPLOPICUAOV TMOV
GUVTOYHOTIKOV SIKOIOUATOV TOV KPOTOVUEVOV TNV EMITEVEN « COPPOVICTIKMOVY
oTOY®V N , e Ao Adya , Tov okomod G mownc. TEtolor 6Tdyol N oKomot givar 1
KOWMVIKY]  €MavEVTOEN  KOU  Oy®Yyr, 1 KOW®VIK] OloKATACTOOY 1
AVOTTPOGOPUOYT , T ETAVOKOWVOVIKOTOINGT , 1] KOW®OVIKT QUUVA, 1) 0VTATOd00T
N tpopia. g petovékTnuo oTNG TG droyng tpoPdiietal Kupimg to OTL E10AYEL
KPLTNPLO VITOKEYUEVIKO, PEVGTO Kol OUPIAEYOUEVO KOl EE0PTA TOVG TEPLOPLGHOVS
amd TNV amodoyn TG Hag 1 ¢ AAANG Bempiag mepl oxondv mowvng. EmumAéov,
OA0L aVTol 01 GOEPOVIGTIKOL GTOYOL — BEUEMDON SIKOUDUOTO TOV ATOUOV , TOL
dev €yovv Kapio oxéon He T0 avOpOTIVO SIKOI®UO TO OTTOI0 TEPLOPIGTNKE HE TN
mown , ONAadn TV mpocomikn chevbepio. Mo TéTown Srapopomoincn Tov
YOPOAKTN PO TNG TOWNG OO PETPO KOTA TN TPOSHOTIKNG eAeLOepioc oe PETPO KOTA
TV ARGV avOPOTIVOY SIKIOUGTOV GUVIGTE KaTapmpn TapaPioct Tovg .

X/

< H “mowvn’’ otn odyypovy évvoun taln:.

Metd and aAlendAinieg Bempiec mepi oKomOV TG TOWNG (1 TOWN MG ATOALTY
VTTOKOT), 1] TTOWVT] O owrom(')Socsn39 K.6.) M oVOyyxpovn mowvikY| Bewpia Exel otpaeet
TPOG L avOPOTICTIKY TPOGEYYIOT TNG TOVIC.

2OUQOVA e 0T, KOTA TPMOTOV 1 TOwN TPENEL VoL Etvan ’ovoa’” Kot ’déovca’’:
“oboa’’ pe Vv évvola Otl avtn emPAAAETOL A TO. APUOdIO OpYyava, OTMG TO
apBpo 96 map.1 Tov Zuvrdyuarog40 opilet " kot “’déovca’’ pe v évvola OtL avt
N mown eivor M amoAdTOg avaykoio, TPOCEOPT KOl KATOAANAN o€ KAOe
nepintoon. H emPoin pog déovoag mowvng katd tpomo, OCTE vo, Unv ivat Kot
00G0 7O GLVIGTO TPOCPOAN] CTOLEIWODV KAVOVAV, Kol HAAGTA Oyl HOVO
ekelvav TOV EMITAGGOLV €VOEMG TNV EQOPUOYN TOV TOWIKOV TOTOV Kol
dwdkactov (apbpo 6 EXAA) aAld Kol ekelvav mov TPOoTaTEHOLV TO. EVVOLA
ayafd (g Long, ™G Tpocomikng eAevBepiag, g TIUNG, OTMG avtd opilovton
amtd TO ZVVTOYHO) TOV TANTTOVTOL OO TNV EMPOAT KATA 0vAPUOGTO ( UN-TOVIKO)
TPOTO 0G OE0VCOG nowﬁg“.

Koatd devtepov, Tpémel va vapyEL 1 AVOYKOLOTITA TOL GTOYOL KOl TOV HEGOV Kot
N OVOAOYIKN €QOPUOYN OVTOV o KAOe mown, €WIKA TNV OTEPNTIKN NG
elevbepiag mown. H dmoyn tov I'eppovikod Opocmovolokod ZvvtoyUoTikon
Awaoctpiov katd v omoio ’0gv avhkel otV amoctoAn tov Kpdrtoug 1

* Ade&16dn 2. Zoepoviotiky’’ (2001), 6).363

% Avdpovrdxm K. Nucdraov, Tlowikéd Aikaio, Tevikdé Mépoc, Oswpio yio to
gykinua’’.ceh. 37

YK até to 4pBpo 96 map 1: "' Xra taxtid moviké dikaotipia aviiker i TiHwpio TV
EYKANUATOV K1 ) Ay OAwV TV UETPWY TOV TPOPAETOVY 01 TOWVIKOL VOuOL .

1 AvBpovrdicn K. Nukoraov, < Tlowikéd Aikaio, Tevikd Mépoc, Oswpio yia 10
gykinua’’.oel 27
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rr ’ r . 42 3 r
BeAtioon”” tovV mOAMT®OV TOL T 77 Ogv  OVTOMOKPIVETOL GTOV OKOMO 1TNG

“KOWMVIKAG OvOompocappoyis kot Beitioone tov dpdotn’” . Avtifeta, 1
amootoAn g ovyypovns [olteiog évavtt twv molMtdv ™G Tpoceyyiletar pécw
g ogpds dwrtdemv ToL  16XHOVIOS XUVTIAYHOTOS, Ol OMOIES  1oYVOLV
AVTOSKAIMG KOl GTOVG KPATOVEVOLS (OTmg To dpBpo 1 map. 3 , chupmva pe to
omoio ’O6Aeg ot g€ovoieg mnydlovv amd to Aad, VITAPYOLY LIEP ALTOV KOl TOV
‘EBvouc’’, to épbpo 2 map.l , ocdupwva pe to omoio o cefacudc kot 1M
npootacio TG asiog Tov avOpOTOV AmTOTEAODV TNV TPWOTAPYIKT LIOXPEMOT TNG
[ToAteiag’, Tov apBpov 25 map. 2, sOUE®VA HE TO 0mOi0 ' AvayvdPIoT KOt 1
TpooTacio TOV OEUEA®ODY Kol OTapAypPORT®V SIKOMOUATOV TOL ovOp®OTOL amd
v [oAteio amoPAénel oTNV TPAYLATOTOINGT TG KOWOVIKTG TPOOSOV HECH GE
elevbepia ko oe dwcaoovvn’’). To 1010 dwaaivetor kol amd TS STAEES VITEP
MG  TPOCTUGIOG OIKOUMUATOV, KATOOTACEDV Kol 0SIdV  TOV  TOAMTOV-
Kpatovpévey  (dmwg ota dpbpa 5, 9, 13, 15, 16, 17, 22, 24 tov Zuvtaypotog)
OAAG KOl Yo TIC amd TS STAEELS TOV E1GAYOLV TEPLOPIGUOVG GTNV €V AGY®
npootacio evoyel AA®V, emiong mpootatevopevOY aStwv (0nwg oto dpbpo 5
nap. 1, copewva pe 1o omoio ’e@OcoV 6V TPOSPAALEL TOL STKOUMUATA TOV GAADV
ko dgv mapoafalel to Xovroaypo Kol to xpnotd non’’, 1 oto apbpo 11 map.2
“oofapoc kivouvog yu ™ Oomuocia acedien’’, “cofapn Swutdpaln g
Kowavikoowovopkng Comg’’, 1 oto apbpo 14 mop.3 “’mov mpoosfaiiovv
oro@bdvepa T Omuocia awd®’’, N oto 17 map.l “yevikd cvupépov’’ “map. 2
"Snu(’)cés‘}l(x oeére’’, 1 oto apBpo 18 map.3 “dueong kowwvikng ovaykng’’
KA

Movo kot Pdvo 1 VOUIKY| KOTAGTOOT TOV KPOTOLUEVMV OV OKOoA0YEl KaBeaTO
TOV TEPLOPICUO TOV OKOUOUATOV TOvG. Avrtifeta, yevvator aliwon Katd g
[ToAteiog voo pnv mopeUmodicel, TPAOTOV, TNV ACKNON TOV OKUMOUATOV TOL
OVKOLV GTO Status activus TV KPOTOLUEV®V, KOl OEVTEPOV, VO TOVG GCLUVOPALEL
oTNV AOKNOT EKEIVOV TOV dIKOOUATOV TOV aviiKouv 6TO0 6TO status negativus
TOVC. Xg TEMKN avdAvor, 10 TPOPANuUa dev eivar moHco dwkodpoto Qo
AVOYVOPLGTOVV GTOVS KPUTOVUEVOLS OALY TOGO UITOPOVLLE VO TOVG G‘CSpﬁGOD},l845.

Opilovtag Aowmdv v pebodoroywkny Pdaon mov Ba axorovOncovpe Ko
oprofetdvtag T1G Pacikég EVVOLES TOV GUVTAYUATIKAOV SIKOLOUAT®V, TNG EOTKNG
KUPLOPYIKNG OYEONG TOV  KPOTOLUEVAOV Kol TOV OKOmd 1Tng mowng, Oa

2 AvBpovrdikn K. Nukoraov, <’ Tlowikéd Aikauo, Tevikd Mépoc, Oswpio yia t0
gyinpa’’.ced 47, amd omov ko 1 amdgacn BVerG 22,219 tov tov I'eppoavikod
Opoonovdtakod Zuvtaypotikod Atkastnpiov

# Avdpovrdxn K. Nikoraov, <’ Tlowikéd Aikaio, Tevikd Mépoc, Oswpio yio T0
yinpa’’.oeh 47

# Avdpovidicn K. Nikéraov, < Tlowikd Aikato, Tevikd Mépoc, Oempia yo to
éyiinua’’.oed 49

B ANeE1GON 2. Zoepoviotiky’’ (2001), oe.364-366
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TPOYWPNCOVUE OV  AVAALGN TV  GUVIOYUOTIKOV  SIKOUOUATOV — TOV
KPOTOVUEVMV KO TOVS TEPLOPIOUOVS , KAOMG Kol TN BEGIKT TPOCAPUOYT ALTOV.
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A’ MEPOY : ANAAYXH AIKAIOMATON

1) AvOpomvn oia (apOpo 2 X)

A) L'eviko mepieyouevo :

AvBpomivn a&la g €vvola yévoug €ivol TO GOVOAO TWV YEVIKOV LMKOV,
TVEVUATIKAOV KOl KOWOVIKOV YVOPIGLATOV TOV avOpdmTvov yévous. AvBpwmog
kot avOpdmvn aia givor 6pot svvédvopot. *° Kotd to ap.2 mop.1 « O oefacudc
Ka1 1 mpootaoio ™S aliog Tov ovEpOTov AmoTEAODY TNV TPWTOPYIKY DTOYPEWTN
¢ Toliteiag». Tlpdkerton yuo por amd T1g AMyeg opég Tov To ZOvTaypo eTBEALEL
PITOS Oyt omhd dpiat, aAAG LIOYPEDGELS 6T0 Kpdroc' . H apyh Tov amapoPiacton
™mg avOpamivng a&ilag amotelel TV KATOGTATIKY 0pyN TG VEAS ( Le TO XZOvTaypa
1975/86) elnvikng évvoung téaéng. H dtdtaén tov dpbpov 2 map.1 X avayetor o
GUVTOYHOTIKY] 0Py KOl OVTOTEAEG OKaimO, KOl HOAMOTO TO OVOTOTO UNTPIKO
dwaiopa 10 omoio amoteAel v mmyn tev avBporivov dikaopdtov. Tovg
YEVIKOUG GUVTOYUOTIKOVS TPOGOIOPIoHOVS TG avBpamvng atlag amoteAovv n
elevbepia Kot N 106TNTA KO TIC CLVTAYUATIKEG €EEOIKEVCELS TNG TA AVOpOTIVAL
Sucandporta’.

H «a&ia tov avBpdTov» v omoia vroypeovtat Kotd To ZVvTayia vo cEPETon Kot
Vo TTPOCTOTELEL T TOAlTElR, €lval o0 omapoPiactog ekeivog TLPMVOS NG
TPOCOTIKOTNTAG TOL aVOPOTOV MG PLGIKOL VITOKEWEVOL O1KOIOV OV dtakpivel
oV QvOpOTO aPevog amd To AAOYe OVTO Kol OPETEPOL OO TO. OVTIKEILEVO TOV
owaiov. IMpaypott n «a&io Tov AVOPOTOVY GLUVETAYETOL TNV AVOYVOPLGT] TOV OO
Tt OlKoo ®G VWOKEWEVOL Owkaiov, ®¢ @opéa ONANSN SKAIOUATOV Kol
Unoxpao')csa(ov49.

Dopeic toL dwOOHOTOC €ivar OAo TOL QULOIKE TPOCOTO  AVEEAPTITWOS
OTOLOICONTOTE OAKPLONG , EMOUEVAS TOGO 01 NUESOUTOl 0G0 Kol 01 aAL0dATOl Kot
ot aviBayeveis.

H xatoybpwon g a&log tov avBpomov eivor arapaPiactn. Aev vmoxkertal o
KAvEVO TEPLOPIGUO Kol 6 Kapio empUAaL VORoL o0Te emtpénel eEPEGEIS OTO
TAOUG10 €OIKAOV eEovolaoTik®V oyécewv. H owdtaén tov ap.2 map.l X dgv
VIOKELTAL G AvaBeE®PNOT , 0VTE AVOGTEALETOL 1] 1oYVG TG Kat’ a.48, map.1 . H
a&lo Tov avOPOTOV ATOTEAEL TO AKPO OPLO OTOLOLONTOTE TEPLOPICUOD OTOUIKOD
OKOLOUATOG TOV EMTPEMEL EKACTOTE TO ZVVTAYUW, EITE AVTOC OVOPEPETAL GTO
TEPLEXOUEVO E1TE GTOVG POPELS TOL 81K(110’)uarog5 % To dwaiopa avtd eivon dpeca
GUVVQUGUEVO UE TNV ATOYOPELOT TOV PacavioTnpiov Yevikotepa, OT®G OUTY|
KOTOYLP®OVETOL 6T0 ApBpo 7 map.2 TOV ZVVTAYUOTOC, COUP®VA UE TO omoio: “Ta

* Anunpomoviov I'. Avdpéa, ~ Zuvtaypatikd Akadpota’ Topog I, (2008), cel. 267
47 Aaytoyrov TLA., "Yovtaypatiko Aikoro, Atopkd Awaiopata A’°(2005), oeh. 1324

48 Anpnrpomoviov I'. Avdpéa, ~"Zuvvtaypatikd Awaiopata”” Topog I, (2008), cer.264

* Aaytoyrov ITLA., "Yovtaypoatiko Aikoto, Atopkd Awaiopata B’7(2005), oel. 1325-
1327

0 Aaytoyrov TLA., "Svvtaypatikd Aikato, Atopukd Arkabpota B*7'(2005), oel. 1328
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Pacaviotipio, o0mol00NTOTE CWUOTIKY KOokwan, PAafn  vyeias 1 doknon
woyoloyikng Piog, kabwg koi kabe aiin mpoafoin s oavOpwmivng ollompénelog
OTTAYOPEDOVTOL KO TIUMPOVVTOL, OIS VOUOS opilel.”’

Eniong m mpootacio g avOpomivng aSlonpéneiog ivar 1o mpmdTo dpOBpo Tov
Yyedtov tov Xaptn Oepelmddv Awompdtov e Evponaikie Evoong (2000),
T0 omoio amotelel NON TO devTEPO UEPOC TOL VIO KVLPWOo™ oyediov Evpomaiko
2UVTAYLOTOG.

To dwaimpo vToKETO OTIC TPEIS YEVIKEG OploBeTIKEC pNTpES ( KOVAOVIKOTNTA,
XPNOTOTNTO, VOLLUOTNTA).

B) Epapuoyn 6tovg Kpatovuevoug :

[Mpotopyim pépyva 1@V Kpatovpévemy omotelel N avayvapion g adiag tovg
OG AVOPOTOV Kol G VITOKELEVOV STKOIMUATOV KOl DVTOYPEDCEMY. ZOUQOVO LE
10 apBpo 2 map.1 ZoepK katd m petayeipion tov KpatovpEvemv Stac@aiiletol o
cefacpog e avOpdOmTvNG aEI0TPENELNG KOl EVIGYVETAL O OVTOGERAGUOS TMV
KpaToLHEVOV. O LAOKICUEVOG OV TOEL OVTE GTIYUN VO Eival TPOGWOTO, POPENS
avOpomvng adlag Kot a&lompEmelng , TPOCOTIKOTNTO Ue MOIKN Kol KOW®OVIKI
olwdotacn, v omoio dwkoovtal va avamtiocel eAevfepa kot vo  aSldvet
CGLUUETOYN OTNV OIKOVOUIKTY , KOWVOVIKT] KOl TOMTIKT Lo , EpOGOV 1) AGKN oM
TOV OWKOUMUATOS OVTOV OEV OKLPMVEL OEV OVOIPEL TUTIKA 1| OLGLUCTIKG TNV
otepntikn G ghevbepiog mowr|. [I6co pdArov dikaiovtor vo amolapuPivel Tomv
evwopov ayabov mov mpootatevovv ta op.2 map.l wkor 5 map.l T afiowon
cefaocpod and ta dpyava g moMteiag g adlag Tov MG TPOCOTOV , POPLN.
elevbepng PovAnong Kot aenpnuéEVNG duvatdTNTag owToKABopIoon Kabdg Kot
aEloon avEmTLENC Kot KOAMEPYEWS THG TPOSMTIKOTNTAG TOV . Apa, AOutov, To
owoaiopa oy avlpdmiv aEOTPENELN KOl 1| CUVETADG 1 KATOGTATIKY] 0pY1] TOV
anopofioctov g avOpdOTIVNG aEOTPEMELNG OV EMOEYETAL KAVEVOL EMTPENTO
TEPLOPICUO GTO TAAIGIOL TNG EOTKTG KLPLAPYIKNG GYXEONG KPATOUG — KPATOVUEVAV.
Qo160 , oV mTpaypaTikdOTNTO OV pmopel va mopaPfrepbel n mposPfoArn mov
voiotatal n avBpomvny aéio Tov KpATOLHEVOL, TOGO AOY® TOL E£0VGOGHOD TOV
OOKEITOL OTNV TPOCHOTIKOTNTO TOV Ond TOVS OEGUOPVANKES TOV, OGO KOl TOV
OTIYUOTIGHOV TNG TOWIKNG KATOOIKNG TOV EMUPEPEL GUVETELES UELOTIKES Yo TNV
TPOCOTIKATNTO TOV KPATOVUEVOD KOl TOV KOWVOVIKO OTOKAEIGUO TOL™ .
INUElTEOY 1M QUAAKION  0EV  EMIPEPEL  OMMAEW,  TOV  OOTIKOV
OKAOUATOV(  KANPOVOUKAV,  OIKOYEVEWIKADV  OIKOIOUATOV,  GUUPATIKOV
VIOYPEDGEMV) TOL KPUTOVUEVOD, O OTTO10G OTKOOVTOL VOL TOL OLOKETL.

I') To dikaiwua oto wiaicro tng EXAA
ALECH GUVLEAGUEVO HE TNV amayOpevon Tov Pacavietnpiov, Onog ovt
KOTOYVPMOVETOL GTO ZVUVIOYUA Hog oto Gpbpo 7 map., Kot KOT =~ €XEKTACT NG

T Mavitdxm Avedovn, < To GUVTOYRATIKG STKOMUOTO TOV KPATOVUEVOY Kl 1) SIKOGTIKY
npootacio tovg’’, IlowvXpov, A®’ cel. 166

32 Avdpovrdxn K. Nucoraov, < Tlowwkd Afkaio, Tevikdé Mépoc, Oswpio yia t0
gykinua’’.oek 39 em.
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GUVTOYLLOTIKNG EMITOYNG TNG TPOGTAGING NG avOpdmivng allompénelag, eivar to
GpBpo 3 ¢ EZAA, ocvpgwva pe to omoio : “ovdeis empémetar va. vwofAnbel eig
Pocavoog odte e1g movag 1 uetoyeipioy omovOpamovg i eCevtehionikag’’. H EXAA
€xel kupwbel amd ™ YOPA KOG Kol OTOTEAEL OAVOTOCTOGTO HUEPOG TOV EAANVIKOV
€0mTEPIKOV dkaiov, Ommg opilet To pBpo 28 map.1 tov Zvvtdypartog.

To EAAA £yer mopamnpnoel o€ TOAAEC TEPWTAOOCELS OTL 1M AmAyOPELOT
CLUTEPLPOPES OV TPOSPAArel v avBpomivn oo eivor amolvtn Kol dev
emoéyetal  eEAPECEI, OKOUO KOL OF TEPUITAOCELS KOTOTOAEUNGNG  TOL
OpYOVOUEVOD EYKANUOTOC 1 TNG TPOUOKPOTIOG 1) KOl OTNV TEPIMTOON TOL
dtaktvovvevETaL 1 €OVIKT ac@AAELOL.

Mo va BeopnBel tomevotiky o petayeipion oto mlaicto tov Gpbpov 3 g
EXAA, AMoppdvovror vdyy ta dedopéva g ekdotote voBeons , 1 dSdpKeLn TG
KOKOLETAYEIPIONG KOl TO WYOYIKE KOl COUATIKE OmOTEAEGHATA TG, KABMG emiong
KoL TO @UAO, M NAKia Ko 1 Katdotoon g vyeiag Tov BOpatog.

H Evponraixn Emtponn, ywoo v wpdinyn tov Pacovietnpiov Kot g
amavOpOTNG 1 TOMEWVOTIKNG HETAYEIPIONG N TIHOPIOG EPUNVELCE OPKETE TAATLA
TIG £VVOLEG TNG amAvOpMOMNG Kol TATEWVMOTIKNG HeTayeipiong, meptlapufdvoviog ce
OVTEC KOTAGTAGELS OTOS TL.). 1| KPATNOT TOAADY KaTadikmv o éva piikpd KeAr>.

A) Nouoloyio EAAA

To EAAA «Abnke, duotuydg, mipa TOAAES POPES, VA KPIVEL oV LITAPYEL
napofioon tov dpBpov 3 g EZAA kot mpocsBoing e avOpdmivig a&lonpinetag.

2mv vndBeon Kmetty v. Hungary54, OTOL 0 EVAY®V KATNYOPOVUGE TNV
Aoctuvopiag g Ovyyaplog Yo Kaxopetayeipion, ELA0OOPUO ATO ACTVVOUIKOVG,
TOPAVOUN KATOKPATNGT KOl TPOVHOTIGLOVS , TO SIKAGTIPLO EKPLVE OTL LITAPYEL
napofioon tov dpBpov 3 g EEAA yati n anaydpevon avtig TG CVUTEPIPOPES
elvat amdAvTn Kot Oev emMOEYETOL EEMPEGELS AKOLO KOl GE TEPUTTMOCELS
KOTOTOAEUNGNG TOV OPYOUVMOUEVOD EYKANUATOC. VU@V LLE TNV OLTIOA0Yi0 TOVL
dwaotnpiov, 10 dpBpo 3 amoterel BepeAiddn apyn ™ Anunokpatiog Kot dgv givar
OeKTIKO eEPECEMV KAl TEPLOPIGUMV, KO Kot 6€ BEpaTa 8vikng acpaielog
K0l KOTOTOAEUNONG opyavopéEvoy gykAnpatos. To Awkaotiplo katéinée oe avtd
TO GUUTEPOGLOL KOl GTNV EMOTKACT] amolnwmonS 6TOV EVAYOVTOL, OKOWO KOl OV
T0 OMOOEIKTIKA oToryEia (TPIKN YVOUATELCT], LAPTLPESG) NTOV OVETOPKT,
aKpPdg Yo To AOY0 0TI 1] avOp®OTIVI 0ELOTPENELN EIVOIL AVETIOEKTT TEPLOPIGLLOV.

3 Tofitoovpa A., <’ ZOvropn avackommon tov £pyov e Evpondixig Emttpommig yuo ty
TPOANYN TOV Bacaviotnplov Kot g andvOponng 1| TATEWVOTIKNG petayeipnong 1
tipnopiag. H copfoin tov un kuPepvntikadv opyovacemv’’ oto IMAA, “’Kpatovpevor Kot
Awoudpozo Tov AvOponov’’, cer.94

3% European Court of Human Rights, Second Section, Kmetty v. Hungary, Application no
57967/00 (Judgement 16 December 2003, Strasburg), BA. [Tapdpmmua
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Yt vodeon Sadic Onder v. Turkey™, o eviyov ioyvpiotnke 611, pali pe da
14 dropo, odNyNONKe GTIC PLAAKESG A0 TNV AVTI-TPOUOKPATIKY YInpesio g
Tovpkiag, Katnyopovpevog mg LeAog TS Tpopokpatikng opadag PKK. O evayov
vrootnpilel OTL KaKkomomOnKe Katd T O18PKELN TNG LETAPOPAS TOL GTO
KPOTNTHPLO KO KOTA T O10LOVT) TOV €KEl. ZuyKeKPLUEVA , IoYVPIoTNKE OTL
EvlokomnOnke, avaykdotnke va Yopvobel kot va vrootel eEguteMaopd, apov Tov
KpEpaoay amd To yEPLo Kot Tov Bacaviay, YTUTOVIOG TO KEPAAL TOV GTOV TOiY0
Kot vroPaArovtag Tov o€ niektpocdk. Emiong, mapd t BEAnon tov,
avaykdoTnKe vo voypdyet pio ONAmon 0Tt dvteg gival LEAOG TNG TPOLOKPOTIKNG
0pYAVMOONG, KOl Y10 AVTO TO AOY0 OV ETLYE TNG EMPAAALOUEVNG SIKOGTIKNG
npootacioc. Katd v mapdvoun katakpdtnor| tov (yuo pio fdopdda),
ACGTUVOUIKOG TOV avdykale o€ wtpikn TepiBaiymn, OCTE Vo EQPAVIGTOVV Ta.
AMOOEIKTIKA GTOlXEl0 TOV PacAVIGUOV TOV.

To AKaotp1lo OEYTNKE TOVG IGYVPIGUOVS TOV, TOPA TNV EALELYT] ATOOEIKTIKMV
otoyelov , otnpldpevo oto anapafiocto e avOpomivng a&lonpénslos Katd To
apBpo 3 EXAA. Apxkel kot ) mBavordynon tov facovietnpiov yio va vrdpéet
nopafioon, akoOpo Kot oV TPOKELTAL Y10 TNV KATAGTOAN NG Tpopokpatiog . Ommg
éxpwve 10 EAAA, 1 éMAeyn amoTeAEGLATIKTG £PEVVAG Y10 TIG KOTYOpieg TOV
evyovta amd T1g apudoteg eBvikég apyég anotedel mapaPiocn Tov dpbpov 3 g
EZAA.

Axopa, oty veddeon Henaf c. France®®, kotd mv omoia o eviyov (kpatodpevoc)
aAVG0dEONKE Katd TN ddpKela TG VOYXTOS 6TO KPEPATL TOL VOGOKOEIOV GTO
omotov &iye petapepOet yua pio wrpikn enéuPaoct, to EAAA éxpive 6t vanpée
napoPioon tov apBpov 3 g EXAA yroti ) emkivouvotnTo Tov KPATOLUEVOD OEV
dwooroyovoe 1o pétpo awtd. Iapafractnke, dniaon, to apbpo 3 g EXAA and
amoOYEMG TapaPiacns g apyng TS AVoA0YIKOTNTAS.

Téhog, N EALGSa €xet katadikaotel and 10 EAAA otig vrobéceig Dougoz c.
Greece kat Peers c. Greece®’ yia mapafiaon tov Gpbpov 3 g EZAA. To
Awaoctiplo ékpve, petald dALmv, 0Tt 01 GLVONKES KPATNOMG EVOG VPOV Kol
€vOG AyYAOL KPOTOVUEVOD AVTIGTOLY IGOOVVALOVCAY IE EEEVTEMGTIKY|
petayeipion katd o dpbpo 3 EXAA.

(Extevig avagopd otic amopacels avtég Ba yivel oto B’ Mépog g mapovoag
epyociog).

> European Court of Human Rights, Third Section, Sadic Onder v. Turkey, Application no
28520/95 (Judgement 8 January 2004, Strasburg), PA. [Hopdptnpuoa

56 European Court of Human Rights, Premiere Section, Henaf c. France, Requete no
65346/01 ( Judgement 27 november 2003)

> European Court of Human Rights, Third Section, Dougoz c. Greece, Application no
40907/98 ( Judgement 6 March 2001), European Court of Human Rights, Second Section,
Peers c. Greece, Application no 28524/95 ( Judgement 19 April 2001)
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Dlcdtnta (aphpo 4 X)

A) I'sviko wepisyousvo:

To épbpo 4 map.l 10V ZVVTAYUOTOS KOTOYLPDOVEL TNV 160TNTA UETOEL TMV
EAMVoV ko 10 ovayel o€ pnTpiko SIKOimLLo, TOV GLUTANPOVEL TO STKOIOO GTNV
glevbepla KOU TNV KOTOOTOTIKY OPYN TOL ZUVIOYUATOG, TNV  ovOpdTIv
a&lompéneia.

Xoupwva pe o apdpo 4 map.1 tov Tvvidypatog : “Or EAAnves givou ioot evamiov
00 vouov’. Mg m Odtoén oavt) KaOEp®OVETOL 1 CLUVTOYUOTIKY OpPYN TNG
100TNTOC, TOV OMOTEAEL YOAPUAKTNPLOTIKO TOPAOELY L0 TAVTOYPOVIG CUVTOYLOTIKNG
KaOEPOONG OVTIKEILEVIKNG apYNS KOl OEUEMMDIOVG SIKADLOTOG.

H apyn g 106t 10g drayéetor oe OAN v évvoun taén Kot epeoaviletar oe OAovg
TOoVG TopElG Tov dkaiov pe W0wKOTEPEG popPés. H apyn g 106t T0g, dmmg Kot
KOTOYVPMOVETOL GUVTOYHOTIKE, £xEl KupiwS TV €vvola TG iong petayeipong .
Ton petoyeipion onpaivel petayeipion yopig TPOCOMIKEG TPOKATAANYELS Kol
dwkpiocels. [Ipdkertan yo gmrayr] anpdCOANG Kol OVTIKEWEVIKNG KPIoEMG Kot
anayopevon kdéBe avBaipetng dudkpiong ( AOy®m @OAOL, QULANG, MAkiog,
Kowovikng 0éong kth). H apyn oev onuaiver v id1a petayeipion 6hov tov
TEPUITAOCE®V ~ O TPOG OVTO lval avaloyik| apyn” . ATayopedeTol GUVETMG M
ion (opOunTiKy ) peTayEipon OVCIWOIMG AVOLOLOV TEPUTTOCEMY, YIOTL KOl QUTY|
amoteAel otV TpoypoTIKOTNTO avBaipeTn peTayeipion, apov ayvoel vEIoTAUEVA
N ompileTan o avumdoTOTA 1) AOYETO KPLTHPLOL .

Dopeig tov dtkouwpatog givar ot 'EAAnveg ko EAAnvideg, kabdg kot o vopuka
npocwma. Av kot to apBpo 4 X dev kdvel Adyo Yo 160 TOV SIKOUUDUATOS VILEP
TOV OAALOSOTTAV, KATL TETO0 ORMG TPEMEL Vo Yivel OeKTO €POGOV 01 debveig
GLVONKES TOV KUPMGE 1 YOPO LG TO EMPAALOLV.

AwotdEelg Tov KaToyLPMOVOLY TNV 160TNTA LITdPYoLVY Kot otnv EXAA (apbBpa 20-
21) aAAd kot 6t0 ZyEvpX Xdaptn tov Ogpelododv Atkowopdtov e Evoong , ot
€101kO KePAAL0 pe Tov Titho “lodmta’ (apbpa I1-80 £wg 86).

B) Egpapuoyi 6rovg kpatovusvovg :

Kot ot xpatovpevor €yovv dwkaiopo vo omoAapfdvouy to SIKOIOUOTE TOL
AmOPPEOLY Ao TNV APy TNG L0OTNTOS. ZOUe®Va pe To dpbpo 3 map. 1 ZoepK :
“Amoyopedetar kabe OVOUEVIC OLOKPITIKY UETOYEIPIOH TWV KPOTODUEVWYV, 101G
exeivy wov Pooiletar oty AN, T0 Ypoua, TV EOVIKI Kol KOIVWVIKY KOTOY®YH, TO
Opnoxevua, v mEpLOvTio. 1] TIG 10£040Y1KES TemolOnaels’’. Qo1060, dev Ba TpémeL
va BewpnBel Tog dheg o1 dukpicelg mov Aappdvouy ydpa evIOg TOV PLAOK®OV
glval avtiocvuvtoypoTikéS o¢ avtifeteg oto apBpo 4 tov Zvvidypatog. Asdopévoo
0Tt OAEg Ol MEPWTMOOCELS TOV KPOTOLUEVODV Ogv givar Opoleg Ko, OGOV

58 Anpnrpomoviov I'. Avdpéa, ~"Zuvtaypatikd Awaiopata”” Topog I, (2008), cer.298
3 Anuntpomoviov I'. Avdpéa, ~Tvvraypoticd Awoidpata’ Topog I, (2008),0¢). 305
9 Aaytoyrov TLA., "Svvtaypatikd Aikato, Atopkd Arcabpota B’'(2005), oeh. 1357
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OVTICLVTAYUOTIKY €fvot Kot 1 160TNTo 6TV LETAYEIPIOT OAVOLOI®V TEPITTOCEWDV,
TPEMEL VoL YIVEL 0EKTO TMG 01 dlokpicelg (Le TNV £vvola TS KOTYoplomoinong tomv
QLAOKIGUEVOV, OALG Kol TNG E01KNG LETOYEIPIONG) OV YivovTal TPOg OPEAOG KoL
ebumpétnon Tov Kpatovpévav dev givol avtifeteg, oAAG COUPOVEG HE TO
Xovroypo. ‘Etol, ot kpatoOUEVOL KOTNYOPLOTOOUVTOL KOl KOTOUVEUOVTOL GE
OLOLPOPETIKOV TUTTOV KATOGTNHATO BAGEL KpLTnpiwV oL GYETILOVTOL [LE TN VOUIKY|
TOVG KOTAGTAOT ( VITOJKOG 1} KOTAGKOG, Bpoaydypov 1| LOKPOXPOVH TOWN) , TIG
E01KEG QAT OELS TNG LETAYEIPLONG TOVG, TIG WTPIKES TOVG AVAYKES, TO VA0, TNV
nAwcia. Awotohoynuévn etvon emiong Kot 1 €01KN UETAXEIPIOT TOV OALOSATMOV
KPOATOLUEV®VY, €000V PBEPata yivetar vteép tovg, Pdoel TG 01Popag YAMGGOG,
Opnoxeiog KTA.

3 ) Pvoki) eievlepio kol £re00spn avarTvén T™C TpocOmKOTNTAC (ApOpO 5
mop. 1 kon 3 X)

A) I'eviko mepieyouevo :

ElevBepia eivar o Baoet g fodAnong Tov avBpdTOV TPOGIOPIGHOS TS VAIKNG
KOl TVELUATIKNG ToL dpaoctnprotntas. H ehevbepia éxel tpeig daotdoelg @ v
VAKT (1] COUOTIKY ) , TNV KOW®VIKY KOl TV TVEVHOTIKY. TNV KOW®OVIKNY OVIKEL
N KOpLL EKEPAoT TNG VOUIKNG eAevBepiag pe v évvola TG pn OovLAEiag * 1
Katdotaon eievbepiag etvor avtiBetn mpog Vv katdotoon JSovAisiog. H
OTOWEWDONG avTh éKepactn TG eievbepiag cvvdcéeton pe avtn v dw v
aVOyVOPIo TOV OVOPAOTOL MG VTOKEWEVOL JIKOUOUATOV KOl VITOYPEDCEDV.
‘Etol , 10 dwaiopo ommv elevbepia avayetor oe pntpikd dikaiopa, apeca
GLUVVQUGHEVO U TO dkaimpo 6TV avOpOTv aE0TPENELD Kot TO SIKOUMUL 6TV
womra’.

To dwkaiopa ot euowkn ehevbepio kot TV elevBepia € OLEG TIC EKPAVGELS TNG
kotoyvpdvel kat 1 EZAA ota dpbpa 4 ko 5%, Eniong, oto ZxEupZ oto Xapt
Ogpelwdov Awoopdtov Evponaikhg ‘Evoong, n ekevbepla mpootatedeton
emavelinuuéva ( apbpa I-2, 1-3, 1 -42, evd o tithog Il givar apiepopévog otig
“Elevbepieg’).

H v (1 copotiky kot pe ot v évvoll QUGIKY ) O1doTaon TG
TpoomKNG elevbepiog eivar 1 elevBepla kivnong kol evépyelng 6To QLOIKO
Y®PO, 6T0 PLGIKO TePIPaALov. EAebBepog dvBpmmog elvarl ekeivog mov pmopet,
mov dgv eumodiletar and dAlovg va petofel 6mov o idrog embupel. Edevbepia
Kivnong 6to Quokd TEPPAAAOV KOl 1| OTEVA UE OUTNV CLVIEdEUEVT] EAeVBEpiaL
EYKOTAGTAONG VKOV GTO GTOLEIDOES TEPLEXOLEVO TNG TPOCWOTIKNG EAEVOEPiaG
stricto sensu.

Avt 1 popoen ehevBepiog katoyvpoveral oto pbpo 5 map. 3 Tov Zvvtdyparog,
ocopemvo pe v omola : “H mpoowmixy elevbepio eivar amopofiootn. Kavévog

1 Anuntpémoviov I'. Avdpéa, " Zvvraypatucd Atkoudpate’ Topog I, (2008), oek. 340 em.
52 $oppova pe 1o apdpo 4 map. 1 EZAA : “ovdeic dvvazar va kparnbei eic dovlsiav 1
shwtelov’’, evd cOUPOVO. pe 1o GpbBpo 5 map 1 EXAA : “nov npdoonov £xel dikaioua

€1G TNV eAgvbepiov..”’.
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0V KaTaO1WKETOL 00TE dVALaufaveTal obte pviaxi{etal 0bTe Ue OTOIOVONTOTE GALO
TIPOTO TEPLOPILETOL, TOPO. LOVO OTAV Kal OTws opilel o vouog' . H ddtaln avty,
tedel VO ™ YeEVIKN e€mLAAEN TOL VOUOVL, YWPIC aVTO VO CNUAIVEL TOG O
vopoBétng M 1M KavovioTikn  Oloiknom  eivor  gAevBepol  va  Beomicovv
OTOLOVCONTOTE TEPLOPICHOVS TNG eAevBepiag TG, KAODS LVRTOKEWTAL GTOVG
“mepropiopong tov mepopiop®v’’. H map. 4 tov 1diov dpBpov amayopevel
MYM aTOHKOV S10IKNTIKOV UETP®V ToL Teplopilovv oe omotovdnmote EAAnva
mv glevfepn kivnon M €yKatdotacT ot yopa, kabog kot v eAehBepn £€0d0
Kol €locodo oe ovtnv, pe eEaipeon TG TEPMTAOGCELS TOL EMPAALOVIOL G
TOPETOLEVT] TOWVN LE ATOPOCT) TOWVIKOV dKAGTNPIOL 6& EEMPETIKEG TEPUTTAOCELS
avaykng Kot Hovo yio TV TpoANYM aSomovev tpdéemv, 0mtmg vopog opilet.
Dopeig Tov SKADOUATOG EIvol KATOPYV LOVO QLUGIKA TPOCMOTO, 0LPOV TO VOUIKA
TPOCMOTA GTEPOVVTAL PUOIKNG-COUATIKNG vrdotaons, EAAnveg kot aAlodamoi,
a@oV 10 apBpo 5 map. 3 T dev dwukpivel oxetikd Kot Baoet deBvdv cuvOnkov.
[Mapdiiniao, n map. 2 Tov 1610V GpBpov mpoPAénel TV Tpoctacia TG eAevBepiog
OAwv Ocwv Ppiokovior oty eAANVIKY emkpdteln  aveaptnta omd TNV
ebvikdrd Tovc.

H ekevbepn avdmtuén g mpocomkdTToS 0koAovBel T0 dikaiwpo 6T PLGIKN
elevbepia. TlpoocomkdédTnTo €lvar 0  €0KOG OLVOLAGCUOS TOV  YEVIKOV,
TVELVUOTIKAOV KOl KOWOVIKAOV YVOPIOUAT®OV TOL ovOpOTIvou YEVOUG GE
ovykekpyévo Gropo®. To Tovtaypa, oto apbpo 5 map. 1 koToyvpdvel TV
erebBepn avantuén g TPOocOMKOTNTOS G €ENG : Kabévag Eyel dikaiwua va
OVOTTOOOEL EAEVOEPO TNV TPOTWTIKOTNTA TOV KO VO, COUUETEYEL TTHYV KOIVOVIKH,
owovopukn kol molitikny {wn g Xawpog, epocov oev mpoofallel Ta dikaimuaTa
TV AV kou dev mopofialer o Xoviayua i to. ypnota n0n’. Eival kot ovtod
unTpwd dwkaiopa Kot terel og oxéomn yYeEVIKOU TPog €0KO pHe OAEC TIC GANES
GUVTOYHOTIKEG OTAEES OV KATOYLPDOVOLY avBpadmivo dtkaidpota. To yevikd
TEPEXOLUEVO TOV OIKOUMUOTOG CLVIGTATOL GTO OKaimpo ovTokaBopiGHod Tov
aTopoL oTiS TpelS Pacikég ehevBepieg ( GLUUETOYN GTNV OKOVOUIKY, KOWVOVIKY
Ko wortikr Com)®.

Dopeig Tov SKAUDOUOTOG GTNV TPOSOMIKOTNTA £ivol — OT®G KOL GTNV QUOTKN
elevBepia- 'EAAnveg ko aAlodamol. Téhog, 1 ehevbepia ev yével vmdyston oTIg
Tpelg oplobeTikég pNTpeS ( KOVOVIKOTNTO, XPNOTOTNTO, VOULLOTNT).

B) Epapuoyn 6tovc kpatovusvovs:

H otépnon g ehevbepiog amotelel £viovo meplopiopd g erevbepiag, o omoiog
amovTd cvyva Kot pe Odpopes Hopeég otnv mowikn oxéon. H  elevbepia
npocapuoletar Becpkd 610 TAAIGLO TNG MOWIKNG GYEONG, OTO TANIGIO TMV
TOWIKQOV Oecpdv, tovg omoiovg yvopilel Kot TPOooTATEDEL O GLVIOKTIKOG
vopoBétng. To Zovtaypa 0ev avapépetal pntd otov meplopiopd g elevbepiag
TV Kpotovpuévav. I'vopilel Opmg ) @LAGKIoT ®g movh (OTm¢ .Y, 610 ApHpo 6

53 Anuntpomoviov I'. Avdpéa, ~Tvvtaypoticd Awondpato’” Topog I, (2008), oeh. 352
* Anunepomoviov I'. Avdpéa, ~ Sovtaypatikd Aabpota’” Topoc I, (2008), oel. 355 e
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%) ko tov Oecpd TV euAak®V. To 6Tl 0 CLVTAKTIKOG VOLOBETNG OEV avapEPETAL
pnté oV erevbepia TV KpaTOLUEVOVY Ogv onpaivel 0Tt oev epapuoletal. To
Gpbpo 5 map. 1 T epopudletar kol 6to mAoiclo TOL BeoHOD TOV PLANK®V,
Tpocappolopevo avardyme oto Oeopd avtd®.

To Baocikd , OpmG, cuvtaypatikd dikaiopo Tov teplopileTon 6TV TEPIMTOON TOV
KPOTOVUEV®V €ivol TO dtKompo TNS PLGIKNG eAeLBEPiag TOV KATOYLPDOVETAL GTO
apBpo 5 map. 3 tov Zvvidyuatos. O TEPOPIGUOS TOV OKALDOUATOS CVTOV
ocuviocTatol otV oTéEPNoN Hog LOVo EKPavons TG TPOSMTIKNG eAevBepiag, ot
™¢ Kivnong kot dwapovrg . O kpatoduevog dev pmopel vo Kiveitor Kot vo
olapével erevBepa eVIOC 1 EKTOC TNG YDPOGC.

Ot mowég katd g mpocomkNg erevBepiog amokaAovvTal ’GTEPNTIKEG TNG
elevbepiag ©* v Adyovg 16Topkovs, KaBdg Kol 6€ TOANOTEPES ETOYES, KOTE TNV
€KTI0T] TOVG O KPATOVUEVOG GTEPOVVTAV EVIEADG TNV TPOCMOTIKY TOV eAgVBepia GE
OAN TG TV £KTOGT, PUOIKY], VOUIKT KOl TPOCMTIKY. NUEPQ, Ui TETOLN £KTION
g mowng Ba mpocéPoaie pio coepd amd KaTOYLPOUEVE aVOPOTIVO dTKALD AT,
Kupimg Opwg Ba Ntav avtifen otV araydpevon VITOPOANG OTOIOVONTOTE ATOLOV
e andvOponn | okAnpy petoysipion R town®’. Oa oy 0phdTEPO, ETOUEVOG, Va
yivetal AOYog Yo oTEPNTIKT TNG EAEVOEPTiaG TTOLVY).

[Towa elvar OpmC o EAGloTO OPlaL, O TLPNVAG TOV JKADUATOG TG EAeLBepiag ,
péxpt to omoia. pmopel vao meploplotel M OLVATOHTNTA  PULGIKNG-CMOUATIKNG
LETAKIVIIONG TOV KPATOVUEVOL GTO YDPO TOV PUAAK®V, £TGL MGTE 1) TOWVH Vo
oltnpel 1o YOPAKTPA TNG MG TETOWL KOl VoL U1 UETARAALETOL GE GKANPN Ko
eEevteMoTIKN peTayeipion;

Omnoteoonmote kot av givor ot cuvOnkeg kpdtnong, to dropo mpémel va dabéTet
éva EAMAY1oTo Oplo ABIKTNG TPOCMTIKNG AeLOepiag Kivong Katd TOTO Kot KoTd
vpovo®. Etol, 0 Zoepoviotikds Koducog mpoBAEmel Tag To oToputkd KeAMd Tpémet
va €gouv yopnTKOTNTO TOVANYIGTOV 35 KLPIKOV pétpov N 40 KuPikOV pétpov
€QOCOV TPOKELTAL Y10, UNTEPEG OV £xovv pali ta Ppéepn toug ( apbpo 20 map. 2)
TO. KOTOOTNUOTO KPATNONG TPEMEL Vo SoBETOVV EMAPKELG OVOIKTOVG Y MDPOLG
avAlopoD Kot va e€acaiilovv avetn Kvkhopopio Kot ydpovg kivinong (dpbpo
21 ) * emiong, kabiepdveror éva eAdyloto ypovikd Oplo erevBepiog (OxL AmANDGS
elevbepov ypOVOL G6TO TANIGIO TOV NUEPNGIOL TPOYPAUUATOS TNG PLANKNG OAAA
xpOvoL erevBeplag Katd T StdpKela EKTELEONG TG TOWNG), Ke T B€éomon evdg
oLoTHHOTOG 0del®V EG00V (dpBpa 54-55). Ot ddeleg xopnyovvion BEPata VIO TG
e€Ng TPoUTOBEGELS : 1) O KATAIIKOG VoL £YEL EKTIGEL TO VAL TEUTTO TNG TOVIG TOV,
B) va unv exxpepel evavtiov tov moviky dwdwkocio yio agidmovn mpaén oe
Babud KaKovpyYNUATOG, Y) VO EKTILATOL TTMG OEV VITAPYEL KIVOLVOG TEAECEWMS KOTA
™ OWpKeEw TNG GOEg VE®MV EYKANUAT®OV, &) VO GLVIPEYOLV AOYOL TOL

% Anuntpdmoviov I'. Avdpéa, ~Tvvraypoticd Awcondpato’ Topog I, (2008), oel. 364-
365

% Mavitdxm Avedvn, < To GUVTOYRATIKG STKOIMUOTO TOV KPATOVUEVOY Kl 1) SIKOGTIKY
npootacio tovg’’, IlowvXpov, A®’ cel. 164

7 Ade&radn Z.  AvOpdmiva Sucondpata-TTowiue Koatactol, Addexa Meréteg’’(1990),
oei. 129-130

8 ANeE16dN Z, ’Zoepoviotiky’’ (2001) , el 369

25



Owalohoyodv TNV mPocdoKio TG dev VIAPYEL KIvOLVOG @UYNG Kol OTL O
Kpatovpevog 0e Ba Kdvel Kokt ypnon g adsiog Tov. Adeleg mpoPAEmovTal Kot
and Tov EvpZoepKav.

Eniong, copewva pe tov kavova 37 tov EvpZoepKav tov 1987, arayopedeton n
TOPOLOVI] TOV KPATOVUEVOL GE GKOTEWO KeAl oG melBapykd pétpo. And avto,
cvvdyg,grm OTL 1 TOPAPOVT] GE KEAM EVLAEPO Kol EVALO EMTPENETAL OC TEWDAPYIKO
pétpo’.

4)To dwaiona otn Lon (apbpo 5 Tap. 2 X)

A) L'eviko lepieyouevo:

To &pbpo 5 map. 2 X katoyvpaovel 1o owkaiopo ot (o ko adioorn Yo
npootacio g :  Olot ooot Ppiorovtar atny elinvikny Emikpdteia amolopfovovy
™My amoivty mpoorocio TS (NS, THS TIUNG Kol THS elevbepias Tovg, ywpig
owaxpion  eOvikotntog, QLANG, YAwooog koi  Opnokevtik@dv 1 WOMTIK®V
wemoidnoewv. ECaipécels emTPETOVIOL GTIC TEPITTWOEIS TOV TPOPAETEL TO J1EBVES
oikaro’’. H mpootacioo ¢ (ong amotelel OVTIKEWWEVIKO KovOva OKoiov Kot
atopukd Owoiopo, oeov, Koaitor dev avinkel ot KAACOIKA™ — OTOUIKA
dwonmparo, avayvopiletar oe kabe avOpomo  eivar 0 punTpikd dwkoimpo, to
omoio dgv VIOKEITAL GE OPLODETNOELS KO naptoplcsuoi)gm. To XOvtaypa npoPArémet
mv andivtn mpootacio ™ (mNg, amokAeioviag €161 OTMO0VINTOTE €100VG
eEapéoelg, EKTOG TOV TEPIMTAOCEMY OV TPOPAENEL TO O1eBVES dikato. AAlmaTe,
t0 dwkoimopo otV Tpootacio TG {ONS TPOoTATEVETAL Kol GE Minedo O01Efvoig
Sukaiov : 010 apBpo 2 g EXAA"! kau 610 GpOpo 11-62 tov TyEvpX.

Dopeig Tov dwoumdparog ot {on elvor 6Aa to uoKd TPOSOTA, MNUESUTOL,
aArodomol Kot aviBayevels, evd o vopkd tpdsmmo dev Exovv Kuprodektikd Lo,
oG Srcaiopa vrooTaong .

5 ANeEr6dn Z, Zoepoviotiky’’ (2001), oeX. 355
" Anuntpémoviov I'. Avdpéa, ~Tvvtaypoticd Awondparo’” Topog I, (2008), oeh. 387
Sopeovo pe 1o apbpo 2 g EXAA: 1. To dikaiwua exdotov mpocmov g v (wnv
TPOOTOTEVETAL DTTO TOL VOUOV. E1c ovdéva dvvarar va emifiinbel ex npobécews Oavarog, eiun
16 exteleaty QavoTikig moIviiG EKOLOOUEVHS VIO OLKATTHPIOD EV TEPITTMOEL AOLKHUATOS
TIULWPOVUEVOD DTO TOV VOUOD 010, THS TOIVRG To0ThS. 2. O Oavatog dev Oewpeitor wg
emifalropevog Kot mapafoony Tov aplpov TodTov, €IS 0¢ TEPITTOTEIS Ho. eTNpyETO
ovveneio ypHRoews Plog KoTaoTaong OToADTMS avaykalag: a) o10. THY DIEPCOTLOTY
010VONTOTE TPOTHDTOV KATG. TAPAVOUOV Piag, B) 010 TNV TPOYUATOTOINGLY VOUIILOD
OVAAYWEMS i TPOG TOPEUTOOLTIV OTOIPAOEDS TPOTIOTOD VOUIILWDG KPOTODUEVOD, }) OLG. THV
KOTOOTOANY, GOUPOVOS LE TW VOUW®, OTATEWS 1 aviopoiog.
2 Anuntpdmoviov I'. Avdpéa, ~Tvvtaypoticd Awondparo’” Topog I, (2008), oeh. 387-
388
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B) Egpapuoyn crovg kpartovusvovg :

Epdcov n mpootacio ¢ Long eivar amdivtn, elval ovTOVONTO TOG TO GYETIKO
dwkaimpo arorapPavovy TAnpwg kot ot kpatoduevol. O cePacpog e Cong tovg
glval TpoTOapyIKNG onpociog kot 0o TpEmel TO KPATOG Kl 01 GOPPOVICTIKES OPYES
va pepyvodv dote ot cuvinKeg OoPimong 6ta KATAoTHHOTA KPATNoNS Vo gtvat
TETO1EG WOTE VO E0cPaAileTol 1| TpooTacia TG {ONG TV KPATOVUEV®V.

To Kpdtog opeilel va Aopfdver 6ha ta avaykaio HETpa Yo TV SOGOAALCT] TOV
dwonmpatog g (ong amd Wiwtikég mpocforéc. Extog and v amaydpevon
COUOTIKOV Tovev Kot Bacavionpiov ( ta omoia Biyovv kot v oavOpdmivn
aE10mPEMELD) GTO OIKOIMUN OVTO TEPLEYETOL KOL 1] TPOCTOGIO TOL KPUTOVUEVOL
amo PAaPeg mov Ba pmropoHce Vo LTOGTEL 1| COUOTIKY TOV OKEPALOTNTA OO TOVG
ovyKpoTovpeEVoDS Tov. O ZoepK mpofAénel Tov So(@PIoHO TOV KPOTOVUEVOV
avdAoyo pE TNV TOWN TOoL eKTiovv, KaBMG KOl TOV OOY®MPIGUO TOV VEAPDV
KPOTOOUEVOV , TMV YUVOIKOV KOl TOV DTOOIK®OV KOl TNV KPATNGN TOUG OF
YOPLETOVG YDPOVC.

Avotoymg, BéPata, N TPAYHATIKOTNTO TOV QLAOK®OV TOAD OmEYEL OO TO VO
YOPOKTNPIOTEL TPOGTATEVTIKT TNG {ONG TOV KPATOVUEV®V, APOD QOIVOUEVO, TOV
amoteAobV  kafnuepvotnta TtV uAokav  (Puompayiec  petay TV
KPOTOVUEV®V, TOPAVOUY] OTAOKATOYY], EULTOPLO VOPKOTIKAOV) T BETOVV cLVEX®DS
o€ Kivouvo.

E&aipeon oto dikaiopo g g amoterel 1 Bavatikn mown, n omoior OpMS Ogv
emPoAdetor Tapd POVO OTIC TEPUITAOOCELS OV TPOPAETOVIOL Ad TO VOUO Yo
KOKOVPYNLOTO, OV EKTEAOVVIOL GE KopO TOAEHOL Kol oyetifovior pe avtdv
(apBpo 7 map.3 ). H Bavatikny mowvn nAnttel avemavopbmto to dtkoiopo 6t
Com ko gtvon amodvtog avtifen pe tov ' kowvovikd’’ okond g mowng . [ o
Adyo avtd kar otov TIK, 6mov avaeépetar n Bovatikn movr, EVvoegital 1 Towvn
™G 16oPLag KaepEnc”.

Mia GAAn e€aipeon and 1o dwoaiopo ™G CoMg TV KpaTovuEvav TpoPAEnetal
OTIG TEPWTAOCELS amddpacng N aviapsiog ( apbpo 2 map. 2 y* EXAA). H yprion
Bl , o aVTEG TIC TEPMTAOGELS, OO OGTUVOULKA OpyOve OV KOTOANYEL GTN
Bavatwon Tov TOPAVOUOVVTOC-KPATOVUEVOD OEV OVTIKELTOL GTO XZUVIOYHO |
epocov yiveron glvar xkotd ta Aot vopun. H doknon opwmg kpatikng Plog ko
KPOTIKOD KATOVOYKACUOD OTIC TEPIMTMGELS ALTEG Uopel v Yivel deKTn LOVO VIO
TIG €YYUNOCELS NG OPYNG TNG OVOAOYIKOTNTOG, TOV GUVAYETOL KOTO AOYIKN
avaykodtto and v kotd apbpo 25 map. 1 X vroypéwon TV aCTUVOUIKOV

7 Avdpovrdxm K. Nucdraov, Tlowikd Aikaio, Tevikdé Mépoc, Oswpio yio to
gykinua’’.cel. 5, and 6mov K. voe. 6 : 'H moivij tov Bavazov korapyeitor. Omov otig
Keiueves oaralels mpoflémetar yia opiouévn aliomovny mpaln amoKlEIoTIKOS ) TOIVH TOD
Bovazov, voeitar ot omeldeitar n wovy ¢ 1oofrag kabeipéng. Av n mowvi tov Bavdtov
TpofAémetan dialevrtiKag ue alln woivy, voeitar ot aneileital uovo n teisvtaio”’. (ap. 33
map. 1v.2172/1993).
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opybvev va Oc@aAilovy TV ovEUTOIGTN GACKNOT] TOV OIKOUMUATOV Kol Vo
nepropilovv Tig vopupes mpocsPorég og Eva minimum evOyel Kot TG PapdTnTog
™G  ametovpevng M dwmpartopevng  afdmowng  mpAENG.  Tuvemds, 1
olakvovvevon ™ (oG, OTIG TEPMTMOELS OVTEG, YiveTow ekt HOVO OTOV
mpeitol 1 opyn TG avoAoyKOTNTAG Kot Otay 0gv Umopet vo amotpamnel pe dALo
TPOTO GUECOG KOl 6Tovdaiog Kivouvog mov amethel dAAa 16oPabua 1 vréptepa

(74
ayodd .

5)To dikoiOne 6TV VYELQ:

A) L'eviko lepieyouevo:

Yyela eivat 1 QUGIKT, COUATIKY KOl TVELHOTIKY KOTAGTOCT TOL avOpdmTov, gival
éva. LOIKO ayolBd TOV OVAYETOL GTNV VTOGTACT] TOV AVOPAOTOVL KOl OTOTEAEL
amopaitnto cvvakoiovbo g Long. Zopewva pe o apbpo 5 map. 5 X,  omoia
mpooténke pe v avabeopnon tov 2001 : “Kabévag éyer  dikaiwuo otnv
mpootacio. S vyslag kai TS yeverikng tov tavtotnrag’ . 'Etol, m vyela
KOTOYLPOONKE ®C OVTIKEWEVIKY] CUVIOYUOTIKT apyn, OAAL Kol oG Oowoimpo
KOW®VIKO, L€ TV sVpOTEPT Evvota Tov dpov”. Bdoet Tov Tvvtdypatod, 1 vysia
avayetol 6€ vIoxpEmon Tov Kpdtovg yio pépiuva vép tov moArtdv (dpbpo 20
nap.3 X).

To dwaiopo oy vysia gival dpeca cuvopacuévo pe 1o apbpo 5 mop. 2 Tov
2uvtdypotog , 6mov BepeMaveral Kot 1 omOAVTN TPOcTacia TG LYyelag ~ oAAd
Kol pe 10 GpBpo 7 map. 2 tOoL XUVTAYUOTOC TEPL OMOYOPEVCENS TMV
Bacaviotmpiov. To dwaiope otnv vyela meprrapPdvel 1660 TNV CGOUATIKY|
( Bacaviotpua) 660 Ko TV Yoyikt. [Ipd&elg mov emeEépovy COUATIKY] KAKWOON
Kot BAAPN TG vyeiog cLVTPEYOVY KL OTAV OEV TPOKOAOVY AUEGO TOVO. AcKnon
Yyoykng — yoyxohroywkng Plog eivar o kéBe €idovg exPracpoc. I[IpooPoin g
avOpomivng aglonpénelog amotelohv Ko ol WTpikéS emepPfacelg | n Oepamevtikn
ayoyn yopig v ovvaiveon Ttov ocBevolg (EKTOC amd TG TEPUTTAOOCELG
KOTOOTAGEWMS OVAYKNG KOt Apesov Kot 6movdaiov Kivovvov g (mng Tov°,
Dopeig Tov dodpaTog eivat OAa To PLOIKA TPOCHOTA, NUESATOL, HAALOSOTOL KO
avifayeveic.

To owaiopo oty vyelo Katoyvpovetar oy Evponraikn XZOupoon v ta
AvBpomva Awcodpoto kot ) Blototpikn, n onoia kuopmOnke amd ) yoOpo Hog
pe to v. 2619/1998, adld kot ota apBpa 35, 63 kKot 64 Tov Xaptn OepeMmOI®V
Akawopdtov Evporaixig Evoong’’.

B) Egapuoyn erovg kparovuevoug :

™ Aaytoyhov TLA., "Yovtaypatiko Aikoto, Atopkd Awaiopata A’°(2005), oeh. 244

> Anuntpémoviov I'. Avdpéa, ~Zvvraypoaticd Akoudpata’ Topog I, (2008), oel. 405
6 Aaytoyrov TLA., " "Sovtaypatikd Aikato, Atopkd Awabpota A’ '(2005), oeh. 256 .
T Anumtpémoviov I'. Avdpéa, ~ Suvtoypotucd Arkardpata’ Topog I, (2008), cel. 407
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Ot kpatovpevol, Adym ¢ wWwitepng 0éong oty omoia Ppiokovral kot twv
eCapeTikOV ovvOnkav vmd T omoieg SwProvv €yovv avénuévn  avaykn
TPOCTUGIOG TV SKOMOUATOV TOLG GTNV VYD KO TNV COUOTIKY KOl WYUYIKN
axepaldtnTa. Eivar Aowov avernitpento va veiotavrol facaviotipla 1| Vo TOUG
emPdrrlovion amdvOpmmes Kot eEguteMoTikég melBapykés movég (PA. kan apBpo 3
ESAA®). T v €18ty Kuplopyiky oY£0T TV KPOTOLUEVOV TPOGPOAT TNG
vyelag Bempeltor Ko 1 AKOTEAANAN Kol OVETOPKNG SOTPOPY|, | TOPUTETOUEV
OTOLOVOCT] TOL KPOTOVUEVOD, O EYKAEIGHOC TOLG GE OKOTEWO KOl HUIKPNG
YOPNTIKOTNTOS KEAM ¢ meBapyikn Tow, 1 6TEIPOOT KPATOVUEVOV GEEOVAAKOD
gykAnpatio (av Kou vedpyel Kot n avtiBen dmoyn ).

To dwaiopa oV vyele cuvemdyetar OTL KOTA TNV KpAtn Aappdvovtar OAo ta
pHESA Y10 TNV TPOANYN HETAOOGTG VOST|LAT®V, OAAG Kot Yol TV Tepifaiym twv
Kpatovpévey. Zopeove pe 1o apbpo 25 tov ZoepK. , n devbuvon tov
KOTOOTNUOTOS KPpATNonG eEA0@AIlel GTOVG KPOUTOVUEVOVS TOVS OPOVG VYLEWVNG
OTO KATACTNHO, dotnpel o KOAN Aettovpyia OAES TIG EYKATAGTAGELS KOl TOPEYEL
To. PEca Yoo TNV OTOMIKN vylewn Ko kabapromra. Emiong, 1o atopikd keid
mpénel va gival evdepa Kot ELNALLL Kot vo SoBETOVV £yKaTaoTAGELS BEépravong.
Xoppova pe 1o apbpo 27, n devbuvon mapEyel 1ITPOPAPUOKEVTIKT TTEPiBaiym
avoAGYoL EMTEOOL LE OVTO TOL LITOAOUTOL TTANBLGLOV. [l Tov Kabéva tnpeitan
atopkd dehtio vyelag, YVAOON TOV OTOIOL £YOLV HOVO O KPOTOVUEVOS KOl Ol
appod1oL Popeis, kabmg to andppnto eEacpariletal e KaOe mepintmon. IIpdvora
AapPavetar yioo v SITPOE] TOV KPOTOLUEV®V, 1 omoila mpEmel va eivan
KATOAANAN evd glval duvatdév va tpoPfrepBodv €dikd dtontoAdyl Omov avTo
emPaiietoan. H evdvpacio tov kpatovpéveov mpénet vo elval €umpemng Ko
kaBapn kor oe kapio mepimtmomn Oev emrpémeror va Exel €EEVTEMOTIKO 1)
TOATEWVOTIKO YOPUKTNPO. X& TEPIMTMOGELS cofapov mpoPAruatog vyeiog eival
duvatov va 600el xapn GToV KPATOVUEVO.

XOppova, akoun, pe to dpbpo 36 tov ZoepK., tovAdyiotov pio dpa Kabnuepvd
OwTifeTal GTOVG KPOATOVUEVOLG Yl GOUATIKY doknon kot dOAnom yuw
dltpnon TG PLOIKNG Kot WYuykng tovg vyeiag. KatdAinior ywpot yuo v
doknon avtoL TOv JKOOUATOG TPEMEL var OnpovpynBodv kot mpoPArémovat
TPOYPAUUOTO AGKNONG TOL EMPAETOVTOL OO YUUVOCTEG.

2oppova, téAog, pe to ApBpo 29 10v XEpK. amayopevetor 1 dievépyeia
TEPAUATOV GTOVG KPATOLUEVOVG, VA KAOE 1atpikn eméuPacn mpémel va yivetan
KATOTV GUVOLVEGEWMG, EKTOG OV 0 KPATOVUEVOG dgv glvar g BEom v GuvavEGEL 1)
apveital Ko vdpyer kivovvog yu v vyeia tov. [a T1Ig TEpmTOGES OOV O
KPOTOVEVOS KATEPYETAL G amepyia meivag, To apBpo 31 tov ZwepK. npofAiémet
™ JwpKN W0TPIK ToL EmiPAeyn Ko ™ AN TV avayKoiov UHETPOV OE
nepintmon Kvovuvou g Lmn|g Tov.

® Enetdn ta PacavioTiplo amotelody Kot Katdeopn TpocBori ™g avlpomTIvg
aflonpénetog, 1 oxetikn voporoyio tov EAAA avantdydnke 610 mapondve Ke@alolo tepi
avOpodmvng a&lompénelag.

" Aaytoyrov TLA., "Sovtaypatikd Aikato, Atopkd Acarbpota A’ '(2005), oeh. 257,
OOV 1] GLVOIVEGT] TOV EYKANLOTION VOULILOTOLEL TNV TTPOGPOAT TG LYELOG TOV.
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0)IIpocomiki) Acedirsro (apOpo 6 X)

A) I'eviko lepieyduevo:

H ehevbepia and katadiosn, cOAANYN Ko LAAKION KOTOYVPOVETUL 6TO GPpOpOo 6
T0V ZVVTAypotog, to omoto opifer ko ™ vopun Swdwacic. H mpocomikn
ACQAAELD, GE GLVOLACUO pHE TO APOBPO S TOL XVVTAYUATOS, GLUTANPAOVEL TO
dwaiopa ot @uowkn eievbepia. H mpocomiky| acediein vmdkeltor oe
“emeoracn vopov’ ™, yopic opec vo onpaivel kat elevdepio Tov vopodétn vol
opiletl mepropiopovg. AvtiBeta , o vopoBétng meplopiletar pe ™ oepd ToL aTd
TPEG MNYEG : TPMOTOV , TO OmapaPiocTo TOV TVPVA TNG TPOCMOTMIKNG EAgLVOEPiQG,
dgvtepov, and to 110 10 Tovtaypa mov opilel pnTdG 610 GpBpo 6 TIg KOpLeg
npobimofécelg TG SLVAMYE®MS Kal TN Poacikn ddikacio Kol TNV ovmTOTY
OLIPKELNL TNG TPOCOPIVIG KPATNONG — TPOPLAAKIONG KAt , TpiToV, amd ta dpbpa 7
Kol 8 TOL ZVUVTAYHOTOG, COUP®VA LE TO. OTOT0 OTTAYOPEVETOAL 1] OLVAOPOUKOTNTO
TOW1KOV VOOV Kol KATOYVPADVETOL 1) 0P TOV GLUGIKOD SIKAGTH.

To mepieydpevo tov apBpov 6 pmopet va avactarel oto TAoicLo TS EPOPUOYNG
0V apBpov 48 Tov vvTdyNaTOG.

®opeig TOL JKOIOUOTOG OTNV TPOCMOTIKY OCPIAEI €lval OAO TA PLOIKA
TpoOcwa, Nuedanoi, aAlodarol kot aviBayeveic.

ZYHETIKG KOATOYLPDOVOVTOL TO SIKAIMOUOTO, T®V LTOdTKWV 6To Aphpo 6 g EZAA.

B) Egpapuoyn crovg kparovusvovg :

To apBpo 6 Tov Zvvtdypatog aPopd OUESHOS TOVS KPATOVUEVOLS, Ol OTOTOL JEV
mpémel va. otepnBovv kovéva dtKoiopd Tovg kot va akoAovOnBel m vopun
dwdkacio Tpv 0dnyNBovV 6TV ELAOKY].

Ot tpobmoBécelg yia ) 01ad1Kacior TG CLAANYNG KOl TG TPOCOPIVIG KPATNONG
elvar M vopoBetikr| mPOPAeYn TOLG, M €KOOCT| OUTIOAOYNUEVOL SIKOGTIKOV
EVIAALOTOC KO 1] €MIO0OCN TOV KATH TN GTIYUN TNG COAANYNG N TNG TPOCMOPIVIG
KPATNONG, N TPOCAYWYN GTOV GVOKPLTH KOl 1 U VIEPPAcT TOV ovAOTATOL 0piov
OLAPKELG TNG TPOCWPIVIG KPATNOTG.

‘Etol, 6motog cvuAdapfavetar yio avtdempo EykAnUe 1| He EVTOALN TPOCHYETAL
GTOV OPUOSI0 OVOKPITH TO OpYOTEPO HEGH GE €IKOGL TECOEPIS MPES OMO TN
GUAM Y, Le e&aipeon TV TEPIMTMOT TOL N GOAANYN £YvE LEGA GTOV OTOAVTMG
avayKoio ypovo yuo TN HETOY®YN TOV. XTN GUVEXELD, O OVOKPITNG OQEIAEL, pEGH
o€ TPELG UEPEG amd TNV TPOGAYMYN, VO €lTe OMOAVGEL TOV GLAANEOEVTA glte va
EKOMGEL EVTOALO PLAAKIONG, 1 TpoBecpia ot mapateiveTan Yoo 000 NUEPES, oV
10 (nmoetl awtdg mov €xel mpocaybel M, oe mepintwon avotépag Plag mov
Bepormdveran apécmc, e amdPacT ToOL aPUOSTIOV JIKOGTIKOV GLUPBOVAIOV.

Metd v mapodo avtdv tev mpobecayv, kdbe vrdAANAlog otov omoio €yel
avatedel 1 KpATnom Tov GLAANPOEVTOG 0PEIAEL VO TOV OITOAVGEL AUEGMG.

80 Aaytoyhov TLA., “"Sovtaypatikd Aikoo, Atopucd Akoudpato A’ (2005), ogh. 280-281
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To avotato 6plo g mpouAdkions opiletor pe vopo, ahdd dev pmopel va
vrepPel Ta avotoato Opla mov opilovtal amd 1o XOvtayuo (éva £€10¢ Yo To
Kakovpynuata Kot €61 unveg v to. mAnupeAnpata). H mopdtaon avtov tov
opilov Katd £E1 Kol TPES UVEG avTioToryo YIvETOL LOVO € EVIEADG eEOPETIKEG
TEPMTMOGELS KOL UE OTOPOACT TOV 0PUOS0L d1KaoTIKOD cupBovAiiov. H dtadoyikn
eMPBoAN LTOL TOL PETPOL OTTAYOPEVETOL.

Mo v mapdvoun cVAANYN Kot Kpdtnor TpoPAETOVTOL GTO ZVVTIOYLUN TOWVIKES
Kol EBoPYIKEG KUPMOELS TOV LIAITION KPOATIKOV 0pYydvov, KabmdG Kol 0GTIKN
€vBvvN TOVL KPATOLG OALG KOt TOL VTTALTIOV OPYAVOL .

TéNog, 10 Zuvtayuo dev EMTAGGEL TNV EWO0TOINGN GLYYEVOUG 1 TPOGMOTOV TNG
EUMGTOGVUVNG TOL GLAAapPavopévov emi cvAlnyewc. To dwaiopo ovtd
npoPAémeton Opwg omd v Evpomraikn Emupony yio mmv Ilpdinym tov
Boacavietpiov kot g AndvOponne 1 Tarevotikng Metayeipitong 1 Tipwpiag,
N omoia, 6TO EMIMESO TNG OIGTLVOLIKNG KPATNONG, 0modidel HeEYAAN onuacio og
avtd 10 dkaiopo KofdS Kol 6T0 SKOIMUA GLVAVINGNG TOV KPUTOVUEVOV UE
Sucnyopo e ekhoyg Tov® . Av dev LIGPYEL SIKYOPOS TOV KOTIYOPOLUEVOD,
opiletar avtemayyéAtmg amd to Akactiplo, ov t0 {NTNoeL 0 KATNYOPOVUEVOC,
oopemva pe to apbpo 100 map. 3 KIlowA.

I') Nouoioyio EAAA

Avotoymg, mapd Tic pnTég dratdéelc TOG0 Tov Tuvtdypatog 66o kot g EXAA, 1
EAMGO0 kotadikdotnke and 10 EAAA vy mapdfacn tov dpbpov 6 map. 1 tng
EXAA, mov mpoPAénet v mpdcoPacn TOv KOTNYOPOLUEVOVL GE OIKOGTNPLO OF
€OA0YO YPOVIKO OIUCTNUO OO TNV AmoyyEAMO TNG TOWIKNG KOTNyopiag, oTnv
vrdbeon Portington V. Greece. 83

7) H apynq nullum crimen nulla poena sine lege (ncnpsl) :

A) L'eviko lepigyouevo:

Xopeova pe to apbpo 7 map.1 X P "EykAnua dev vdpyel ovte Tovn emPAALETOL
YOpic VOLO Tov vo 1oyvEL TP amd TNV TEAEON NG TPAENG Kol vo. opilel ta
otoyeion g . Iloté Oev emPdrieron mowv Papvdtepn amd ekeivn 1OV
wpoPAremotov katd TV TéAeon ¢ mpdéng’’ . 'Etol,  katoyvpdveror kot
ocuvtaypotikd 1 Bepelmdng apyr Tov mowiwkov dikaiov nullum crimen nulla
poena sine lege .Ot mpobinoBécelg Tov mowikov Kolacuov mov B&tetl o dpBpov 7

1 Avdpovhaxn K. Nik, < @epshddsic Apyés mg Mowing Aikng’’, (1994), ceh 224 .,
292 em.

52 Toftoovpa A., < Zovroun avaokdmmon tov épyov ¢ Evponaikiic Enttponig yion tv
[pdinyn tov Bacsaviompiov kot tg AndvOponng 1 Tanewvotikig Metayeipiong 1
Twopiog. H coppoin tov un kuPepvntikadv opyovorcemv’’ oto IMAA, Kpatovduevot kot
Awoudpoto tov AvOpdnov’’, cel. 96

5 H vrobeon avtn, Aoy g onpasiog e, 0o avoivdei oto B’ Mépoc thg mopodoag
gpyaciog.
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wap.l X elvan  téheon eykinquartog (og €ykAnpo €d® ogv vogitar povo 6,ti
TEPOUPAVEL O OYETIKOG OPOG GTO YMPO TOV TOWIKOL Otkaiov , oAAd KdaOe
OTOLYOPEVLEVT] KOl KOTOL GUVETELL

TILOPOVUEVT TTPAEN , EMOUEVAOS KO SLOTKNTIKE Kol TEBapykd adtknuoTa) , 1M
OmapEn vopov Katd To YpOvo EVEPYELNS KOl OYl TOV OMOTEAECULOTOC, KOl 1)
pOPAeyYM 6TO VOUO TNG 0EOTOVNG TPAENS Kol 0 OPIOUAG TOV GTOLXEI®V TNG , UE
NV VYOl TOG TPEMEL VO TEPLYPAPETOL GAPDG KOl VO GLUVAYETOL TO KOLVOVIKO TNG
vonua . H araydpgvon g avadpopkotTtog KaAOTTEL LOVO TOV SUCUEVEGTEPO
TOWIKO VOLO , EVA EMTPEMETOL 1) AVOOPOLKOTNTO TOL gvpeEVESTEPOL . H évvola
™G mowvng eivon gvupeia Kot TepAapuPavel, €KTOC amd TIG KOPLES, KO TAPETOUEVES
mowég tov TIK, kot tig me@apyikés Kot S101kNTIKEG TOWVES .

®opeig  T0V dtkoudpatog tov .7 map.l X eivor OAa ta QuoKE TpOCOTA |,
nuedanoi, aArodamol ko avifayeveis.

To texunplo vopupdrag , 10 omoio mnydalel amd v apyn ovtr, omoteAel
Bepelddn apyfi Tov IMowiod Atkovoukod Awaiov ( in dubio pro reo).* o
Katoyvpaoveror oto apbpo 6 map. 2 g EXAA. Mdlota, 10 mowvikd dikoio
eEedikevel v opyn avt) kot omoutel  vopo  ypamtd’’(scripta),
“oplopévo’’(stricta) kon®’pntod <’(certa)™.

H apyn nullum crimen nulla poena sine lege xatoyvpdvetor kat otnv EXAA, ota
GpOpa 6 Ko 7.

B) Egapuoyi 6tovg kpatovusyovg :

Ot  @uhokiopévol  mPOoTATEVOVTOL KOl OLTOL omd TNV apyn NS Un
avadpokoTNTaG TV vopwv. 'Etol, amayopedeton vo ekticovv HEYOADTEPNG
OLIPKELNG TTOWVY Ad eKEvN TOV TOVG ExEl EMPANOEL EMEON LETAYEVESTEPOS VOLLOG
nwpoPAénel PapOtepn mown. Avtifétme, vOpol mov Katapyovv to a&ldmowo 1
kafep®vouy NmdTePT TOWN €QPAPUOLOVTOL OVASPOIKA, EPOCOV 1GYVLOV KOTA TO
YPOVO NG €KdiKaoNG. AV UETAYEVESTEPOS VOUOG YOPOKTNPLGE TNV TPAKN O)L
a&ldmovn , TadEL Kot 1) EKTELECT) TG TOWVIC.

Ewdwd v tig mebapyikés moweg mov emPAALOVIOL GTOVG KPOTOVUEVOVS, TO
Gpbpo 66 map. 1 tov ZwepK. emavorappdver v apyn nullum crimen nulla
poena sine lege.

I') Nouoioyio EAAA

Avotoymg, mapd T pntég dratdéelc TOG0 Tov Tuvtdypatog 66o kot g EXAA, 1
EAMGO0 kotadikdotnke and 10 EAAA vy mapdfacn tov dpbpov 6 map. 1 tng
EXAA, mov mpoPAénet v mpdcoPacn Tov KOTNYOPOLUEVOVL GE OIKOGTNPLO OF
€OA0YO YPOVIKO OIUCTNUO OO TNV AmoyyEAMO TNG TOWIKNG KOTNyopiag, otnv

8 Aaytoyhov TLA., “Yovtaypatiko Alkoto, Atopikd Awaiopata A’°(2005), oel.315 em.
55 Avdpovraxn K. N, “@epermdeg Apyes e [owwmg Atkng’’, (1994), ek 190 em.

86 Avpovraxn K. Nikoraov, < Tlowikd Aikoto, Fevikd Mépog, Osopia yro to éykinpa’’,
oel 97 em.
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vrdbeon Portington V. Greece 87

8) To dikaiopo 6TOV VOULILO O1KOGTY)

A) eviio mepireyousvo:

To apBpo 8 opilel mwg ’Kavévag dev otepeitan ywpig tn BEANGN TOL TO OIKOGTY|
OV TOV €YEL OPIGEL 0 VOROG™’, KaBMG Kot 0Tl "OIKOGTIKEG EMTPOTES Kol
EKTOKTO OIKOOTNPLO, LLE OMOLOONTOTE OVOpa , OEV EMITPEMETAL VO cLGTAOOVV" .
Noéupwog 1 "pvowog” dwaothg elvar o opllduevog amd TO VOUO ®G
apuodlog ywoo v exdikaon katnyopidv vrobécewv . O vopog pe tov onoio
opileTor 0 PUOIKOG OIKOGTNG MPEMEL VoL UMV EYEL ATOUIKO YOPOKTPO KO VOl
poOuiler mv appodidtra aArd Kot TV chHVOESN TOL SIKAGTNPIOL YEVIKA Kot
aeNPMNUEVO Kol KOTE TPOTO AVTIKELEVIKO . Otwg opBa tovilel to ZTE, 1 apyn| Tov
QLOIKOV (VOHOV) dkaoTr...0ev amotelel povo atopkd Owoimpo oAAL Kot
Beopikn eyyomon Aertovpyiog tov dwcaotnpiov’’ ™. H efovsia tov vopipov
oot Yy TNV ekdikaon ovykekpiuévng vmdbeong amoppéel amd TNV
apUOSOTNTA TOL VO SIKACEL OTOONTOTE GAAN LTOBeon TG 1d0g
kotnyopiag . H meumrovsio g ouvtaylatikng mpootociog Tng opyns Tov
voppov 17’puokod"’’ dikaotn , Ppioketal oty omaydpevuo TOv O10pIGHOD
“7g101k00’” JKAOTN Yl GVYKEKPIUEVN VLOOeoN, €101 dote va TpoeacpaiileTon
TO0 TEPLEYOUEVO NG OKAGTIKNG kpiong . [ avtd 10 Adyo, 710 Xhvtaypa
ATOyOPEVEL TNV OPOIPEST] TOL OIKAGTH , TOV 0010 0 VOROG 0pilel ¢ ap uc')81089 .
Dopeic ToV SIKUOUATOG EIVOL PLGIKA Kot VOUIKE TPOSMTO. .

B) Egapuoyi 6tovg Kpatovusvovg:

AV Ko To ZOVTaypo amoyopeVEL TV GLGTOGCT SIKOGTIKMOV EMTPOTAOV KOl
eEapeTikVv dtkaotnpimv , dev cvpPaivetl to 010 pe ta €11k dSiKasTHpLaL ,

TOV OTOIMV GE OPIOUEVEC TEPUTTAOGELS TPOPAETEL Ko T cvotaot . E1dikd

YOPOKTNPA £XOVV TO SIKAGTHPLOL AVIATKOV , TO

Yrpotodwkeio K.6.  'Eva t€to10 €010 dikaotpro mpofAiéneton oto dpOpo 87

2oepK (AkaoTplo EKTEAEGTC TOWVAV ) GTO OTOI0 UTOPOVV VO TPOGPEVYOLV Ol

KPOaTOOUEVOL , LEYPL OE TN VOUOBETIKN BEGTION TOV TIC OYETIKEG APLOSTIOTNTES

exterel To ZvpuPovrio [Inupereodikdv  tov tOmoL £kTions Tmsmowng. Ot

KPOTOVEVOL, GUVETMG, ATOAAUPAVOLY TANP®S TO dikaimpa Tov aphpov 8 X .

%7 European Court of Human Rights, Portington v. Greece, appl. 109/1997/893/1105,
Judgement 23th September 1998 (Strasburg).

% Aaytoyhov TLA., “Xovtaypoatiko Aikoto, Atopkd Awaiopata B’7(2005), and émov kon
n an. XtE 2152/1993, OL., ToX 1994, 117 (120).

¥ Anuntpomoviov I'. Avpéa, * Suvtaypatikd Acarbpote’” Topoc I, (2008), ce.292.
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9) To dKaiONE TNV OLOTIKT] KoL 0wKoyEVELIOKN Lo (apbpa 9, 9" ko 21 TTap.

1X):

A) I'eviko mepieyouevo:

H 18wtk opaipa avaeépetonr oty 1010tk ( €v avtiféoetl pe m dnuoocia) {on
OV avOpPAOTOL Kot UAAIGTO TOGO GTNV ATOMIKY 0G0 KOl GTNV OLKOYEVELNKY TOV
Cofl 0AMG Kol 6TOV GpESO PoTkd TV YdPo . To TOVIOYHO KOTOYLPMVEL TO
amopafioccto ¢ Wiwtkng {ong oto apbpo 9 mop. 1 : “H idiwuxy ko
owkoyeveloky (1 TOov 0TOUOL Eivor omapofiaoty’’. TOVERMC, TO ZUVIOYUO
KATOYLPOVEL Kot T0 amapafiocto tng otkoyevelokng {ong. H cvvtaypotikn oot
KOTOYVP®O™N  &lval  SpLNG, POV  KATOYLPMVETOL TOGO MG OVTIKEEVIKY
GUVTAYHOTIKY 0Py Kot ©¢ atoptkd dikaiopa’ . H ehevdepia omv oty {on
onpoaivel Kupiwg 6t 0 kabévag Exetl dwkaimpa va opilel ehevBepa Tov TPOTO Ko
Tov Teplexopevo g {ong tov. H Tk {on eivon arapafioct.

X onuepwvn Kowvovia, Tépo amd tov Kivovvo mapoafiaong e wTikng {ong
amd TOVG GLVOVOPOTOVS Kot Yeitoves, LITAPYEL Kol 0 Kivouvog amd TN S10pKAOG
aLEAVOLEVT] TEYVOAOYIKT OLVOTOTNTA OEIGOVCEMS GTNV WOIWTIKY opaipa Tpitwv
yopic ™ 0énon M kav M yvoOon Tovg ~ oAAL Kot O Kivouvog oamd TV
KOTOYPNOTIKN  YPNOOTOINGN TOV TANPOPOPIDOV 7OV GLGGMPEVOVTOL GTO
S1GQOPO. GLGTANATE NAEKTPOVIKGOY vIodoyotdv 2. T ovtd 10 Adyo, otnv
avadedpnon tov Tuvtdypatoc tov 2001 mpootédnke kat to Gpdpo 9% yia v
TPOCTUGIO TOV TPOCOTIKAOV OESOUEVAV.

Amopafiooctn elvol emiong Kot 1 owoyevelokn {on, 1 0Toio KATOYLPMVETOL Kol
mpootatevetal and 10 Kpdtog oto dpbpo 21 map.l tov Xvvtaypatog:  H
oikoyévela, wg Oeuélio oovtnpnong kai mpoaywyns tov EOvoug, kalbag ko o yauog,
N UNTPOTHTO KO 1] TOLOIKY NALKIO TEAODY VIO TV Tpoaotaaio Tov Kpdtovg ™.

Dopeig Tov dKAdONUTOG 6TO amapuPiocTo TNG WIMTIKNAG KO OIKOYEVEINKNG LN
elvat OAa o PUOIKA TPOSOTA, NHEdATOl, AAAOSOTOL Kot aviBoyeVels.

To dwkaiopa otnv W1wTIKY {oN avaotéAretarl 6tav epapuoletarl To dpbpo 48 Tov
2VVTAYHOTOG.

To Skaimpo avTd KaToyupdveTol kot 6to Gpdpo 8 e EZAA®.

B) Epapuoyn 6tovg Kpotovusvovg:

To dwkaiopa TV KpaToLUEVEOY 6TV 101OTIKN (01 veioTaTol TEPLOPIGLOVE ,TOV
dkaohoyodvion omd TV oYEoT UTIDO0VS GLVAPELNG LETAED OTKOUMUOTOG KOt
Beopod .0t meplopiopol avTol OVAYOVIOL GTNV LIOYPEMTIKY] CLOTEYOOT KO
cuuPimon TOV KPATOVUEVOV ,GTNV OVOYKOOTIKN O10UOpe®ON TG WOIMTIKNAG TOVG
Comng ( m.x opdpto ) ,o1tn

% Aaytoyrov TLA., "Zvvtaypatikd Aikato, Atopkd Arkadpota A’ '(2005), cel.383

ol Anpnrpomoviov I'. Avdpéa, ’Zvvtaypatikd Awaiopata-Ewdud Mépog’’, Topog I,
Tevym 4 en. , oeh. 168

2 Aaytoyhov TLA., "Yovtaypatiko Aikoto, Atopd Awoiopoata A’(2005), cer.384

% Topeava pe o Gpdpo avtd:  Iav mpdowmov Sikaiobtar €1 1oV Gefacudy e 101wTIKAG
Ka1 01KOYEVELIOKNS (NS TOV, TS KOTOIKIOG TOD.. .
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APTON VOUL®OV OVOKPLTIKOV LeBOSwV .

Kot n owoyevelokn (o1 veiotator meplopiopods Adym e 11oitepng UG TG
evrakiong .EE opiopod meplopifetoan 10 dwoiopa copPioong tov cvldyowv,
®GTOCO TO OKoimUO TNV otKoyeveloKT] LN aokeiton OecUIKE TPOGUPULOGUEVO :
0  Kpotovpevog umopel va d€xetanl emoKEYES amd Tov/Inv ovlvyo Kot Ta
Tékva o€ itEPO KATAAANA0 Ydpo (.53 map.3 ZoepK ) ,evd yopmnyovvion

G0e1eg 5000V Y10 TNV OVTILETMOMIOT] EKTUKTMV OIKOYEVELNKADV OVAYKDV .

Téhog,0 kpatovpevog mov emBopel vo TeEAEcel Yo Umopel vo 10 TPAEEL,LTO
TpodMOBEGES Kol GE GLYKEKPILEVEG GLVONKeS ,xwplg va gumodiletor amd T0
yeYovdg TG KpdTNnomg .

I') Nouoioyia EAAA

To EAAA, ot vrdbeon Perry v. The United Kingdom®, &wevpdvovtog v
évvola TG W1OTIKNG {ONg, EKPLVE OTL 1) KOTAYPAPT GE £V OGTUVOULKO TUN IO TOV
Tpacemv €vOC KPATOOLEVOL TOL NTOV VTOTMTOC YL ANCTEIEG, OO KAUEPO
ac@aAieiag, €v ayvolo TOv, KOL 1 YPNOTN OLTAG NG KATOYPOPNS YL TNV
avayvOPIoT TOL VTOTTOV amd PAPTLPEG GLVICTA TTapafiocn TG WBILTIKNAG {ONC.
Av kot M mapokolovdnon Tov TPAEemv evOg ATOUOV GE dNUOCIO YMPO ME
OTTIKOOKOVOTIKA HEGH 0eV amoTeA0VV mapéuPacn oty 1wtk (o1, n uoéviun
KOl GULOTNUOTIKY] KOTOYPOPY] TOVS WHE KOATOO OMMTEPO OKOMO WUTOpel va
anoteAécovy Tapafiocn g WiwTkng {ong.

Enione, otnv vrndBeon Doerga c. The Netherlands®™, 1 payvnropdvnon piog
TNAEPOVIKNG CLVOUIAIOG TOV KPATOOUEVOD LE TNV AOEPPY] TOV YPNOLUOTOMONKE
apyotepa omd T Apyég g OAhavoiog yio v Koatadikn Tov, Yy TNV £Kpnén
€VOG EKPNKTIKOD UNyaviopol Kdto oamd €vo avtokivinto. To EAAA éxpive 011,
Topd TO yeyovog OTL M HOYVNTOPAOVNON TNAEQPOVIKOV GUVOUIAMMY  TOL
KPOTOUUEVOL HE ATOHO €KTOG TG (QULAOKNG pmopel vo eival avaykoio, TO
vopoBetikd Keipevo mov mpoPAémerl avt) v mapéuPaocn oy Wtk Lo,
TPENEL Vo €lvol COQES KOL VO, TPOOTOTEVEL TOV KPATOOUEVO amd avbaipeteg
TOPOPLAGEIS TOV SIKOIOUATOG TOL Yo GEPACHO TG WOMTIKNG Tov (OIS Kot NG
EMKOVOVING.

10)To owkaiopno avaeopas (apdpo 10 X):

A) I'eviko wepieyouevo:

% European Court of Human Rights, Third Section, Perry v. the United Kingdom,
Application no 63737/00 (judgement 17 July 2003, Strasburg), BA. [Tapaptnua

9 European Court of Human Rights, Second Section, Doerga v. The Netherlands,
Application no 50210/99 (Judgement 27 April 2004, Strasburg), pA. ITapdaptnua .
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Avaopd glvar 1 £yypaen TPoGOLYN TPOG TNV aprddol apyn] TPOKEUEVOL VL
emneBel ovykekpévou Bépatog Xopewva pe 10 apbpo 10 map.l TovL
Yuvtdypotog: ’ kabévag n moilol uali Eyovv to dikaiwuo TPWVTAS TOVS VOUODS
00  Kpdrovg va avapépovior eyypapmg otic opyés L0l omoleg  Elval
DITOYPEDUEVES Vo, EVEPYODY GUVTOUA KOTA, TIG KELUEVES — OLOTACEIS Kol VO,
OTOVTODV QUTIOAOYNUEVO. GE EKEIVOV TOD VIELOLE TNV AVAPOPO. ,GOUPWMVO, UE TO
vouo’ Kabepdvetar £T61 KOl AVTIKEWLEVIKT] CUVTAYLOTIKY] opyn] KOl OTOUIKO
owaiopo .0t avapopés ,mov givol TAVTOTE YPOTTEG ,UTOPOVV Vo amevfivoviat
TPOg TN dtolknon N aKOLa Kot T OKoooLVN ,moTé OUMS TPOG TN VOLOBETIKN
eEovoia .

Dopeic Tov dwodLATOG Etvat OAA TA PLGIKE TPOCOTO, ,KAODS KOt TO VOUIKE. .

B) Egapuoyi orovg kpatodusvovg:
To dwkaiwpa avaeopdg avoyvmpiletat kot Yo Tovg Kpoatovuévovs. To dpBpo 6 Tov
2oepK mpoPArénet dikaiwpa Ypamwts avaeopds yio kdbe mapdvourn evépysln o€
Bapog xpoatovpévov L,epdoov dev Tov TapExETOl GAAO €voiko PBonbnua  Xe
JeKUTEVTE NUEPES OO TNV KOWOTOINOT TNG ATOPOCTG OV OIOPPITTEL TO afTNpa M
o€ éva unva oo
TNV VTOPOAN TNG AVAPOPAS av dev ekOOONKE OMOPACT ,0 KPOTOVUEVOS UTOpEl va
npocPLyel 6to Awkaotipro Extédeong tov [Howvov .Eniong ,n dievbuvon  1ov
KATOOTNLOTOG LRoypeovtal va owPialel ,oe tpelg 1o apydtepo Muépes, ke
avapopd 1 ETIGTOAY] KPATOVUEVOL TTPOG dNudcLa apyf N oedvi opyaviouod ,ympig
vo AapUPAvel yvaoT Tov TEPLEYOUEVOL TNG.

11)To owkaiopa Tov cuvépysoOor (apbpo 11 X):

A) I'evikd mepieydusvo:

Xoupova pe to dpbpo 11 map. 1 tov Xvvtdyuarog :
OIKaimua vo.

ovvépyovior novyo kol ywpic omlo. T Xvvabpolon LUE TNV GLVTOYUOTIKN
évvola Lelvol 1 OKOTUN KOTOPYNV Kot Ol Ttuyoio ,mpocopwvny €mt 10 avtd
ocuvévinon aéoiAoyov aplBuod TPOCOT®Y  ,MPOG  EKEPOCT N aKpOOoT
avokoivoon yvoung yw opwopévo Bépa M mpog dtdnAmorn epovinudtov M

QTN UATOV OTOLOVONTOTE YAPOKTNPO ,1] TPOG ANYN ATO KOWOU

AMOPACEMV 1 TPOG AGKNON Amd KOOV TOL JKADULATOG ToL ovapipesOat . To
Xovtoypo Katoyvpmvel v eievbepia cuvabBpoicem Kol MG OVTIKELLEVIKN
GUVTOYULOTIKY apyn KOt MG OTOUIKO Owkaimpa % O ocvvafpoicelg dwakpivovron
0€ WOOTIKESG ,01 OTOIEG TPOYLOTOTOIOVVTOL GE YMPO U1 TPOGITd GTO KOwd ,G€
ONUOGCIEG KAEIOTES ,TTOV TPALYLLATOTOLOVVTIOL GE YMPOLS KAEIGTOVS LEV TPOGLITOVGS

I8

ot Eiinves Eyovv to

% Anuntpomoviov I'. Avdpéa, <’ Zuvraypoticd Atcoidparto-Edicd Mépoc”’, Topog I,
Tevyn 4 en. , oer. 204
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0T0 KOwd 0O¢ ko1 o€ dnuoOcleg vraifpleg ,01 omoieg de&dyovtar oe elebBepo
avoKTd y®po Tpoo1td 6to kowvd . H  ghevBepio cuvabpoicemg mepthapfbvel tnv
elevbepla opyavdcews ,deEaymyng ,01evbuvong Kol GUUUETOYNG GE  Wid
omotodnmote cuvdBpoion . Q¢ fjovyn cvvabpoion voeital n elpNVIKn ,O¢ GOTAN
auT otV omoia dev maPicTAVTOL TPOGOTA TOV PEPOLV OTAN OTOLOVINTOTE
gldovg . Movo otig dnpocieg vraibpieg cuvabpoicelg emttpénetal n TOPOLGio TNG
actovopiog ( apBpo 11 mop.2 €d.0' £ ) Ilpodkerton ywo emrpenduevo ,amid
eEPLOPIoUO LedGoV TpoPAénetor ancvbeiog amd to Tovraypa H

OGTUVOUIKY 0Py KE OLTIOAOYNUEVN amOPOCT) TNG UTOPEL VO OMOYOPEVGEL TIG
vraifpleg cvvabpoicelg, av egartiag Tovg emikertar cofapdg Kivouvog yia
ONUocIo acPALEL ,G€ OPIGUEVN O TTEPLOYN ,av ameleiTal GoPapr| dTdpacn g
KOWV®OVIKOOIKOVOUKNG {oMg ,0mm¢ vopog opilel (dpbpo 11 map.2 €8.p'X) .
Dopeic Tov dwodpartog eivar ot EAAnveg moAites ,aAAd ko vopikd tpdsmma. .

B) E@apuoyn 6tovg Kpatovuevovs:
Ot kpatoOpevol ,A0y® TG EO01KNG KLPLAPYIKTG OYECNG GTNV 0ol
Bpiokovtar ,upictaviol TEPLOPIGHLE TOL SIKADLUTOS TOV GLVEPYECHL
Eivor avtovonto mmg AOY® TOL TPOYULOTIKOD YEYOVOTOG TNG OVOYKOGTIKNG
Kpatnong oev  €Youv Tn OuvoTOTNTA VO EMKOAESTOOLV TO (OVETIQUAOKTO.
KOTOYLPOUEVO OO TO XOvTayua) dikaiopo cuvadpoicews oe KAEIGTO YMPO Kol
napictavtal 6e cuvaBpoicelg EKTOG TOL KATOGTHLATOS KPATNoNG, YTt ovtd Oa
OVTIOTPATELOTAYV GTO VONUO TNG OTeEPNCE®S NG eievbepiag ¢ mowng. H
anoyOpELGT GLVAOPOICEMG TOV KPUTOVUEVMVY EIVOL OVOYKOLO Yol TV EKTATPMCN
TOV SNUOGIOV GLUPEPOVTOG EKTIGEMS TOWMY, TOL avayveopilel To Tovtaypa’ .
Mnopodv ®0T060 Vo TOPICTAVTOL GE EKONAMDOELS KOl GLVOOPOIGES TOV
0pYOVAOVOVTOL KOl TPAYLOTOTOOVVTOL £VTIOG TOL KATUOTNUOTOS — ovTES BEPona
UTOPOVV VO OTTayOPELTOVV atd TN SELOLVGT TOV PLANK®V Y10l E10TKOVG AOYOLG
TOL  AVAQPEPOVTOL OTNV  TAEN KO TNV OCQAAE TOVL  KOTOOTNUOTOS  (
ocvbpupove pe to Gpbpo 38 map.3 ZwepK ) .Xtig ocvvabpoicelg tov
KpATOLREVAOV Ba TPEMEL VoL Yivel 0eKTO MG EMTPETETOL 1] TOPOVGIN
OGTUVOUIK®V ,av KOl 0gv TPOKEITOL Yot OMUOcleg avoyytés cuvabpoicelg |,
TEPLOPICUOC TOL  JKaAoAOYEiTaL fACEL TG OYECEMS  AUTIOOOVS  GLVAPELG
o patog ko Becpo? .

12)Opnoksvtiky EAsvOspia (apOpo 13 X):

A) I'eviko mepreyduevo:

Opnokeia givor  yvoot) wiotn kot Aatpeia tov OBgiov. H Bpnokeia eivar cvvoro
YVOOTOV AUTPELTIKOV TPdEemv (corpus) katl 00&acidv ( animus) ovoPeEPOUEVOV
otV vrdéctacn tov Beiov. Xopewva pe to dpbpo 13 tov Zvvtdyuartog @ 1. H
edevOepio e Bpnokevtikng ovveionons eivor omopofiootny. H amdiaven twv
OTOUIK®V KOI TOMTIKOV OIKOIWOUATOV 0gV eCaptatal omo TS Opnokevtiés

7T Aaytoyrov TLA., "Svvtaypatikd Aikato, Atopkd Arcabpota A’ '(2005), 6eX.202
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wemoinoeis kabevog. 2. Kabe yvawoty Opnokeio eivor eledBepn ko 1o, oyeTing. pe
™ Aatpeio TS TeEA0DVTaL AVEUTOOITTO. DTTO TV TPOTTOCIO. TWV VOUDV...

To Zovtaypo mpootatevel HOVo TIS Yvwotég Opnokeiec. Me ) d1dtaln avtr| Tov
Yuvtdypotog 1 Opnokevtikn ehevbepion KATOYLPMOVETOL KOL (OC OVTIKELEVIKN
GUVTOYLLOTIKT] 01 KOl G GUVTOYHATIKO SLK(ximpagg.

H 6pnokevtiky] elevbepia draxpiveton ce OeTikn Ko apvnTikn =~ GV TPAOTN
gvtaooovtal 1 gElevBepia cuveidnong kot 1 elevBepia BpnokeLTIKNG dpdong, Evd
011 dgvtepn M edevBepia abBpnokeiag. H ehevbBepia g Bpnokevtikng cuveionong
elvar amapofioctn, evo ond TG pepkOTEPEG HOPOES OpNOKELTIKNG dpdong
mpootateveTal povo N Bpnokeio. EmmAéov, katoyvpdveror Kot 1 OpnokevTiKn
10010, HE TNV £Vvolo NG OmayOpevons Olakpicemv A0y OpnokevTik®V
nerodnoemv (4pOpo 13 kar apbpo 5 map. 2’ X).

H 0pnokevtikn ehevBepio katoyvpoverar Kot 6to apBpo 9 e EXAA aArd wot
ota GpBpa II-70 kar I1-82 tov Xdptn Ogpeiiwddv Awoawpdtov Evpomaiknig
‘Evoong.

Dopeig ToL STKODONOTOG Eival OO TOL PUCIKE TPOCOTA, NUEOATOT , AALOOOTOT Ko
avifayeveic, evd oTo VOHKO TPOCOTA avayvopiletal To €101KOTEPO dKAimUA
EKONA®ONG OPNOKEVTIKOV TEMEOIONCEWV.

B) Egapuoyn otovg kparovusvovg:

H ghevbepia g Bpnokevtikng cuveidnong dev VIOKELTOL GE TEPLOPICUOVS GTO
TAOUG10 TG TOWIKNG oxéong. AvrtifBeta, n ehevBepia g Aatpeiag vrokeTon o€
TEPOPLGRONE , mpooappolopevn Beopkd’”. Ta oyetikd opiloviar 6to Gpbpo 39
XoepK . Mg v €l0000 TOV GTO KOTACTNUO O KPOTOOUEVOS EPMTATOL KOl
oniover ,av to embopuei , 10 Opnokevpa 1 10 dOYLA GTO OmMOl0 OViKEL ~ £)EL
owoiopo vo aokel Tt Opnokevtikd ToL KOOKOVTAL  ,vO ETIKOW®VEL UE
AVOYVOPIGUEVO EKTTPOGMOTO TOV OpNoKeVLATOS 1| TOL OOYHOTOS TOV KOl VO
nmapakorlovdel t Bl Aettovpyla 11 GAleg ekdnAwcels BpnokevTikng Aatpeiog
670 VOO 1 0 KATAAANAO Y®PO TOv TPEMeL vo Vtapyel o€ kdbe katdotnua. To
wovikd o Mrav, av vrapyxel oefactodg aplBudg Kpatovpéveov Tov  Wiov
doypdtov , va Aertovpyohv  GUYXPOVOS TEPLGGOTEPMV  Bprokevpudtov
yopor Aatpeiog. [Ipog 10 mapodv, Oumg, 1oyvel o Becudg G EMKPATOVGOG
Opnoxeiag. Télog o kpatoduevog dev mpémel va e&avaykaletor oe mpdelg mov
épyovtal og avtibBeon pe ta OpNoKeELTIKE TOL TGTEV® .

13)Eiev0cpia yvounc kon 10sav (apdpo 14 X):

A) T'eviko mepieyouevo:

XOoppova pe 1o apbpo 14 tov Xvvtdyuatoc: “kabdévag umopei va ekppalel koi vo,

0100101 TPOPOPIKG. ,YPOTTG. KL 010 TOVD TOTOV TOVG GTOYOTUOVS TOD THPDVTOS
7006 vououvs tov Kparovg™ Katoyvpoveton £161 1 ehevbepia TV 10V 1)

% Anuntpomoviov I'. Avdpéa, ~Tvvraypoticd Awondparo’” Topog I, (2008), oeh.646
? Anuntpémoviov . Avdpéa, “Tuvtayporicd Awondpato’” Topog I, (2008), oeh. 658
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aAM®G M ehevbepio YVOUNG KO OC OVTIKELLEVIKT GUVTOY LLOTIKT] 0P KO (G
GUVTOYLOATIKO OTKOMLO .TO OIKOI®UA 0VTO OVAYETOL GTNV TVEVUOTIKT] VITOGTOCT)
oV avBpmmov. I'voun yevikd givor nyla omotodnmote BEpa dmoym
GLYKEKPLUEVOL avOp®TOL ,glva 1 LTOKELEVIKT dtdoTacT TG 1WEag . H yevikn
elevbepla yvodung avaideton 6 TpELS peptkoTepeg ehevbepiec, Tnv elevbepia tng
okéyng ,tnv elevbepia g cuveidonong kot v ergvBepia g EKPpaomng

( ypamtg ko Tpoopikng ) JIlpoctateveran kot 1 apvntiky elevbepial

EKPPAOTNG ,LE TNV £VVOLL TS O POPENS TOL OUKOLMLLOTOG STKALOVTOL VOL OTTEYEL
€POGOV 10 emBu el O OTOLONTOTE EKPPAGT TNG YVOUNG TOL ,0NAadn vaL TV
anoconioet .

Dopeic Tov dKODOLATOG EIvat OAX TOL PLGIKA KO VOUIKA TPOCOTA . LTV
elevbepia g yvoung avikel Kot 1 EAevbepio TANPOPOPNONG , TOL ATOPPEEL OTTO
ta apBpa 14 map.1 X o 5 map.1 X kot kupimg oto Aphpo SA X, Tov Katoyupmvel
TAEOV pNTA TO SKai®pa GTNV TANPOPOPNON . ZOUP®va e avtd @' kabévog Exet
O1Kaimua oty TANPOPOpnon ,0mws vouos opier”’. To dikaimpo avtd Eyet Lo
evepyntikn kot mtodntikn didcstaon .H npdtn ekdnidveton og dwkaiopo tov
atOPoL va.  TANPOQOPEL TOVG AALOVG, EVOD 1 deVTEPT OG SKAI®LO TOV ATOLOV
vo.  mAnpogopeitonto id1o .

H glevbepia 10edv kot yvouNng 1 TANpoedpMoNG KOTOYLPOVETAL Kot 6Ta dpHpa 9
kot 10 tng EZAA "', addé kot oo apBpa I1-70 kar 71 tov Xaptn Oepeaodmv
Awonopdtov e Evponaiknc Eveoong.

B) Epapuoyi) 6Tovs Kpatovuevovs:
Ot kpatovpevol pmopov erevBepa vo ek@pAlovv KOl VO SWOTLTOVOLY TIG
OKEYELG TOVG TTPOPOPIKA ,EYYPAP®S N S0l TOL TOHTOV , OTTMG KL VOl
EVIUEPOVOVTOL OO EPMUEPIOES, TMEPLOOIKA  ,POOIOPOVIKES KOl TNAEOTTIKEG
EKTOUTES ,KOOMOG TO dKoimpo 6T yvoOun Kot TV IANpoedpnon Toug
avayvopiletar  mTANp®G Movn  empOAaln mov  mpoPAémetar  eivor o
TPOGOOPIGLOG TV AETTOPEPEIDV doknong ( TOmog ,xpovog ,otadkacic ) tov
SKOOUOTOG TANPOPOpN oG amd 10 Zupufovito Gviakng ( apBpo 37 map.1 €6.p'
2oepK) .

14)To owkaiouo otnv Howdeia . tTnv TEyvn kon Tov AOAnTticud:

A) I'eviko Ilepieyouevo:
[MTondela, pe v gupvtepn évvola tov Opov, eivar 1 kKaAMEPYELD TOV AvOPOTLVOL
vebpatoc .Me v otevotepn  €vvoler 0 Opog  “‘mondein’’  onuoaiver v

1% AnunTpomoviov I'. Avdpéa, ~ Zvvtaypatikd Aadpota’” Topog I, (2008), ceX. 535
€T

101 Sopemva pe to apbpo 9 g EXAA: “Tlav mpocwmov dixaiodror ei1g v elevbepioy
oxéyewmg..”” eve 1o apBpo 10 : “Tlav xpoowmov el dikoiwua ig v eAevlepiov
exppaoewg. To dikaiwuo tovto mepiloyfaver Ty elevbepiov yvouns wg kor v erevbepia
AYENS 1 LeTAIOTEWS TANPOPOPIAV 1 106V, GVED EXEUPACEDS ONUOTIMV Py OV KO
QOYETWS TVVOPWV .
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EKTTAIOEVON 1] KOl TO EKTOOELTIKO cvotnue .Me v oTEVOTEPN VTR Vvold
ypnoonoteital Kupiwg o 6pog madeion amd tov cvvraypatikd vopobétn .To
Xovtaypa opilel mog " n modeio amoterel ook amoctoAn Tov Kpdrtovg " (
apBpo 16 map.2 X ) ko mwg " 6ot ot EAAnvec éyxovv dwkaiopa dmpedv
modeiag ,0e OAeg Tig Pabuideg ota kpatikd ekmodevtipa " ( apbpo 16 mop.4
€d.a' X ) .H ehevbepla g moudeiog KOTOYLPOVETAL KOl MG OVTIKEYWLEVIKN
GUVTOYLLOTIKY apyN KOt ©G
CLUVTOYLATIKO dtKaimpa ,evd TeptAapfavel ektdg and T BTk didoTaon Kot TV
apVNTIKY ,0NAadT TNV erevBepial TOL POPED TOL OIKOIDUATOG VO OTOPAGICEL VOl
unv exmondevdel (deopegvdpevog  PéPota amd v VIOYPEWTIKY| 9em
exmaidevon ) ' To dwoiopa oty nadeia avayvopiletoar kat otnv EXAA,o10
TPOTO TPWTOKOALO, 670 GpOpo 2 map. 1'%,
Dopeic Tov  dwondpartog etvar ot "EAANveg moAite ,0AAE Kot vopkd
TPOGOTA .
210 apBpo 16 map.1 T xoatoyvpmdveton emions 1o dwoiopa otV €YV ,UE TNV
évvola g elevbepiag tng KaAATEYVIKNG cvveidnong ,Tg elevbepiag Ekppaong
MG KOAMTEXVIKNG GLUVEIONONG Kol TNGEAeLBepiag O1A000NG KOAMTEYVIKOV
wehv '™
Eniong, 6to apBpo 16 map. X katoyvpdvetor to dkaiopo otov afAnTiopd ,o
0mo{0g KATA TO VVTOYLO TEAEL VIO TNV TPOGTOGIO KL TNV OVMDTOTY ETOTTEIC TOV

. 105
KpaToug .

B) Epapuoyi 6Tovg KpaTtovuevovs:

To dwaiopo omv modeio, TV T€LVN KOl TOV aOANTICHO Tpocapudlovio

Beopikd Kol oto TAAICIO TG €WIKNG KupLapykng oxéong mov Ppickovtor ot

KPOTOOUEVOL.

210 apBpo 35 tov ZwepK mpofrémoviaita oxeTIKA pe TNV eKMOidELON  TOV

KPOTOUUEVAOV . XTO, KOTOOCTNUOTO KPATNONG AEtovpyodv oyoAeio ywoo tnv

amoOKTNOY 1 GULUTANP®OOY] NG EKMAIOELONG TV KPOTOLUEVAOV VD OGOl

KPOTOOUEVOL £XOVV CLUTANPAOGEL TV TPp®TOPEOUo ekmaidevon pmopodv  va
ouvveyiocovv TIoTOVOES 61N dgvTEPOPaOta 1 otV Tprtofddpia

eKTOIOEVOTN UE EKTTAOEVTIKEG adeteg . Ot tithol Tov mapéyovron glvan

GOTILOL LE TOVG OVTIGTOL(OVG TV GYOAMV TNG 1010G Babuidog

ekmaidevong ,yopic va mpokvmtel omd 10 KeIPeVO TOLG OTL amoKTNONKav o€

katdotpa Kpdtnong .Omov eivar dvvatd ewdwd  pétpo AapPdavovrar yo v

EKTOIOEVOT TOV AALOOATDOV KPOTOLUEVOV . Hopéyovrar  emiong

TPOYPALLOTO EMAYYEALATIKNG EKTOIOEVOTG , KATAPTIONG 1 €€g1dikevong .

TéNog, o1 KpaTOLEVOL £YOVV OIKOUMUA GTNV TEXVN Kot TOV aOANTICUO, Umopodv

VO GUULUETEYOVV GE KOAMTEXVIKESG EKONADGELS ( ApBpo 38 map.2 ZwepK ) kot

102 Anpnrpomoviov I'. Avopéa, " "Zovtaypotikd Awkodpata’ Topog I, (2008), oeh. 571

193 Soueva pe 1 Gpdpo avtd: Ovdsic dbvarar va otepnbei Tov diKkadUATOS TS
exkmaidevln .

% Anquntpdmoviov I'. Avdpéa, " Suvtaypotikd Awondpato’” Topog I, (2008), oel.607 e
195 Anuntpomoviov I'. Avdpéa, ~ Sovtaypatikd Acabdpote’” Topoc I, (2008), oel. 509
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va 0BA0VVTOL ,5€ KOTAAANAES TPOG TOVTO gyKatactdoels ( apbpo 36
ZoepK).

15)To owkaiopa wrwoktnoioc (apdpo 17 X):

A) I'sviko mepisyousvo:

2oppwva pe 1o apbpo 17 tov  Xvvidypotog ¢’y 1010ktnoio teAel vEO THY

TPOaTOCio TOD

Kpdrovg kou kovévag dev atepeitor Vv 1010KTHGIO, TOD ,TOPG. HUOVO VLo ONUOTIO,
WPEAEIO. KOL KOTOTLY amo{Nuinoews (avaykootiky amollotpioony ) . H

010K TNG10 KATOYVPAOVETOL £TGL KOl MG OIKOVOUIKOG OEGLOG Kol 0
CLUVTOYULOATIKO — OIKOVOUIKO  dikaiwpa .Me v gvpeia

évvown M wokmoio tovtietor pe v mepovcio kol meptlappdver ,katd TNV

Kpatovoa o1 Oeswpio Kor TV voupoAoyio dmoym ,uOVO T EUTMPAYUOTO

owatopata . H yevikn ehevBepia tng 1d1oktoiog mepthiapPavel Tig e10KOTEPES

LOPPEG ™G eAlevbepiag amdkmong ,mg elevbBepiag expeTdiievong Kot TG

ghevbepiog Sabeonc'® .

Dopeig Tov OO POTOG Elval OAX TOL PUGIKE TPOCHOTO, ,0AAL KOl TOL VOUIKAL.

B) Egapuoyn otovg kparovuevovg:

Ot xpatovpevor dev otepovvtal Pefaing tov StkodPOTog ™S WoKTNGiog.
Tomwd, £rovv to dwaimpa vo dayepilovror v meplovoio tovs. 6TdG0, 08V
UTOPOVUE VO TOPE VO TOPATNPNCOVUE TOG 6TV TPAEN M AoKNGN GLTOD TOL
OKOMUATOG LOVO aTEADG UTOopEl va Yivel, apov 1 dloyeiplon g TEPLOVGING, Kot
Otav 0ev £xel mePLOPLoTEL Omd TO VOO, VL TPAKTIKA TOAD LEUOUEVT).

16)To owkaiouo oty smikowvovia (appo 19 X):

A) I'eviko mepieyousvo:
Enwowaovia eivar n avBpodmvn dpactnpomta , pe v omoia o AvOpwmog
EpYETAL GE EMAPT ,0€ GLVEVVONOT KE dAlovg avBpmdmovg .H emkotvovia amotelel
Qo ONUOVTIKY] avOp®OTvI dpacTnplOTNTA ,0TEVE CLUVOEIEUEV LE TN EVOT) TOV

avOpdOTOL MG "KOWV®VIKOV GVTOG" ,TOV TPOGTATEVETOL eWKd and 10

Yovtaypa Zopeova pe to apdpo 19 tov Zvtaypatog @ To amoppnto ¢
WV  EMOTOADV Kol THG €EAEDOepnS  OVIOTOKPIONS 1] ETMIKOIVOVIOS  EIVal
amopofiooro’’. H emxowvovia Olokpivetor 6 KPLON 1 QAvEPT KOl GUECT M
éupeon . To katd mapAdOcN TPOCTATELTIKO mePlExOpeEVo tov Apbpov 19
avoQEPETOL otV EUpeon emkowvovia ( emkowvovia petagd un mopdviov ) ,

1% Anuntpomovrov I'. Avdpéa, <’ Zvvoypatikd Atkondpota-Ediud Mépog’, Topog I,
Tevyn 4 en. , cel. 343
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®GTOGO AMO TO OVTIKELEVIKO VOO KOl TN AEKTIKY O0TOTW®GN TPOKVTTEL OTL
BepeMovetal éva  upOTEPO OTKOUMLO ETKOVOVING KAl Ol LOVO TO OIKOUMULO
OV amoppfTov TG emkowvaviag. To XOvtaypo TPooTateDel OAES TIG LOPPES
EMKOWVOVIOG , OTOG KoL TNV apvnTikn erevbepia emkovaviag , 10 dKoiopo
SnAadn va emhéyet kaveig va pnv enucovovei'?.

To Zovtaypa tpoPAémel T vouun épon tov amoppritov 6to apbpov 19 map.1
€0.p' X (“'Adyor ebvikng aopadleiog kar draxpificoon cofopav eykinudtwv’’).
Dopeig Tov dwomdpotog gival kdbe PLoIKO TPOCMOTO, NUESOTOL, aALOdUTOl Kot
avifayeveic 0AAG Kot VOUIKO TPOCHOTO.

O k01vOg ToviKOg vopoBEtnc, e£e101KELOVTAG TNV GLVTAYUATIKY NATAEN, TILOPEL
mv mopdfacn tev amoppntev. Katd to dpbpo 370 tov IIK tipwpeiton n
napofiocn tov aropprtov twv emotorl®v. Tipwpeitoan eniong ( katd o ApHpo
370" TIK), N Topafiocn TOL ATOPPNTOL TV THAEPOVNLATOV KOl TNG TPOPOPIKNG
CUVOMIALOG. ATOyopeleETOl 1 HOYVNTOPMVNOT KOl YEVIKOTEPO, Tayidgvon
TNAEPOVIKAOV 1] WOOTIKOV GLVIIAEEEDY TV AAA®V. Emiong, dev etvan katapynv
dvvat M ypnoomoinon poyvnrotowviog mov eivor mPoidv VTOKAOTMNG, MG
vopipov amodeiktikov pécov. H ypnom tovg, Ouwmg, dev givar adikm, av €ywve
EVOTIOV OTOLOLONTOTE OIKAGTNPIOV, OVOKPITIKNG 1| ONUOCIOG apyYNs Yo N
OLPOAEN OIKOLOAOYNUEVOL GLUUPEPOVTOG OV OEV UTOPOLGE Vo OlopLAYOEel
OLOLPOPETIKA.

B) Egapuoyn otovg kparovuevovg:

O1 kpatovpevol amoroppdvouvv To dikaiopo extkovoviog Oecpikd
TPOGOAPLOGUEVO , APOV 1 PLAGKIOT OEV GUVETAYETAL GTEPTOT TG EXIKOVMOVIOG
pe tov €Em KOO0, LOVO OV EMPEPEL TPUKTIKA EUTOOIN GTNV AGKNO)| tov'%® .
2ta apBpa 51-53 ZoepK pvOuilovrot ta oyetikd pe tov Tpdmo ,To LEGO Kot TNV
oLyvOTNTa EMKOVOViaS TV Kpatovpévev H ev AMdyw emukowvovia
TPAYLOTOTOLEITOL LLE EMOKEYELS , EMOTOAEG ( OTO YDPO TOV PLAOKADOV
tomofeteital TayLOPOUIKO KIPMTIO TOV EAANVIKADV TOYLOPOUEI®V ) ,
AEQOVILOTO, ( CNUEIOMTEOV OTL OEV EMTPEMETAL 1 YPTOT KO KATOYN

KIVINTOV TNAEQOV®YV ), Gdgteg £600V kol e Toug Becpoic nuehevBepnc
dwpimong tov kpatovuévev Katapynv stoceariletol To andppnto g
EMKOWVOVING TOV KPATOVUEVOV ,TO 0TOT0 VITOY®PEL Yoo Adyovg eBvikng
ac@aielag 1 dwakpipwong cofapwv eykAnudtov ( apbpo 53 mop.4 ZoepK ),
E101KA EPOCOV TPOKELTAL Y10, TOVIKOVG KPATOVEVOVC.

197 Anuntpémovrov . Avdpéa, <’ Zvvroypatikd Atkondpota-Edid Mépog’, Topog I,
Tevym 4 enodpeva, (2005), oeh. 180 em.

1% Anunrpomoviov I'. Avdpéa, <’ Zovtaypatikd Akabpota-Ewduo Mépog™, Topoc I,
Tevym 4 enodpeva, (2005), oel. 199
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17) To_dwkaiopo £évvoung mpooTacioc Kol TPONYOVUEVIS OKPOUONS

(apBpo 20 X):

A) I'eviko mepieyduevo:

To XOvtaypa oto apbpo 20 map.1 Katoyvpdvel To dikaimpo OIKOGTIKNG
TPOoTUGIOG. ZOUPWVO He TO ApBpo avtd:  Kabévag Eyer dikaiwuo, otnv wopoyn
EVVOUNG TPOOTOTIOG OTO TO OIKOOTHPLO. KOI UTOPEL Vo avamTOCeEl o avtd Tig
OTOWEIS TOV Y10, TO. OIKOIWUATO 1] COUPEPOVTE Tov . ApUoOdio Yoo TNV TapoyN
évvoung mpootaciog eivar  Ta dikaoctipla Yo kiBe vdBeon mpémeL vo VILAPYEL
OpHOdLO SIKAOTAPLO, £T01 MOTE Vo v dnuiovpyeiton "kevd appodomrag" ™.
Me 1t O0dtagn tov apBpov 20 map.l Katoyvpdvetar M mapoyn EVVOUNG
TPOCTACIOG KOl MG AVTIKELEVIKT 0Py TOL OKOVOUIKOD SKAiOL Kol MG OTOUIKO
dwaiopa. To ZOvtaypo eyyvdtor T OKOGTIKY TPOCTOGIO SIKOIOUATOV KoL
GUUEPEPOVIOV TOV ATOL®V , To 0Ttoiol TO 1010 T0 GuoTNa dikaiov avayvopilet .
To dwaiopa dSikacTikg  Tpootaciog avaAveTol 6e dkaiopa TpdcoPacng ot

OKOooLVT Kol 6€ dtKaim Lo akpdUoNG .

To apBpo 20 map.2 X kabiepdvel To SIKOUMLO TPONYOVUEVIS OKPOUCTG KOt Yo
KdOe droknTikn evépyela 1 pé€tpo mov Aappdvetar oe PApog TV dikawpUdTwv

N oLVuEePOHVTOV TOL evatopepopévov . [pdkertan yioo S1001KAGTIKO StKaimpLa
evomov g dloiknong . To dwkaiopa avtd Katoyvpdveral kot oo dpbpa 6 Kot
13 g EXAA.

Dopeic TV dtK®UATOV £ivol Kot QUOTKA Kot VOUIKE TPOCOT, .

B) Egapuoyi orovg kpatodusvovg:

To dikoimwpo TG EVVOUNG TPOSTAGING KO TNG TPONYOVUEVIS OKPOUGTC
avayvopiletal Kot 6Toug QLAAKIGUEVOVS , KOl LAAIGTO OEV YWPOVV TEPLOPIGLLOL,
aPOL TO, STKALDOUOTA OVTE POPOLV KOTA HeYOAO BaBlo otV 101K Kuplopykn
oyxéon taov Kpatovpévav. To dpbpo 6 Tov ZoepK mpofrénst poiota Kot
pdchetn Evvoun mpoosTacio Yo TOVG KPOTOVUEVOVS, GE TEPUTTOCELS TAPUVOLDY
€16 Papog Tovg evepyELDV.

18) To dwkaiona oty epyocio (dpdpo 22 X):

A) I'eviko mepreyduevo:

Epyoacia eivor to chvolo tv evepysidv To0L avBpOTOL TOVL OMOGKOTEL KOTA
KOUPLO AQY0 GTNV TOPOY®YN OTOTIUNTOV amoteAéopatog . [evikodtepa, epyacia
elvar kaBe amacydAnon tov avlpodmov, kibe popen dPAGTNPOTNTOS HE KATO0
okomd '’ Awakpivetar oe mvevpotcy kot copoticy .To THvtoypa kodephvet
v ehevbepia epyaciog , ety €vvola NG OmAyOPELONG NG  OVOYKOGTIKNG

19 Anuntpémovrov I'. Avdpéa, <’ Zvvroypatikd Atkondpota-Ediud Mépog’, Topog I,
Tevym 4 enodpeva, (2005), oek. 270
10 K apoxaroavn A — Capdika 2., < Atopukd Epyatikd Aikato”’, (1995) oe).42.
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gpyooiog . Zopewva pe 10 dpbpo 22 tov Xvvtdypatog 1’1, H epyacio amotelel
oIKalwua Kol TpooToteveTal oo 10 Kpatog, mov uepyuva yia tm onuiovpyio
ovvOnkawv amocyoinong Olwv twv molitwv..’’. Kovelg dev  umopel va
eCavaykacel og epyacia, yevika N

ocvykekpipéva  (MANV TV mepmtdcEm®v TG map.4 tov apbpov 22 ).
Koatoyvpaoveton

emiong kot dwaimpa iong apoprg yio iong a&iog mapeyxduevn epyacia .

B) Egapuoyn otovg kparovuevovg:
To dwaiopa oy gpyacia mpocappoletar BecpiKd Kol TNV TEPINTOON TOV
KPOTOVUEVOV.
Epocov ot kpatoduevol dev mepthapavoviotl 6TiG TEPLOPICTIKMG OVUPEPOLLEVES
TEPUITAOGELS TOL ApBpov 22 ap.4 X, anayopedeTot Kol yuoo  ovtods M
vroypemTiKy gpyacio .Xto dpbpo 40 map.l ZwepK opiletoan eEdArov g n
EPYOCIO TOV KPATOVUEVOV OEV €XEL TILOPNTIKO 1] KOTOTIECTIKO YOPAUKTPOL.
Méoa oto kaTAoTNUE KPATNONG VLRAPYEL 1 OLVATOTNTO OATOCYOANGEMS 1
gpyaciag ywu 060ovg kpatobpevovg 1o emBupuovv , eved mpoPAEmeTal Kot M
anocyOANcY| ToVg o€ Pfondntikég epyacieg mov eELTNPETOVV AEITOVPYIKEG OVAYKEG
TOV KOTaoTUOTOS . Ot KpaTOHUEVOL HTOPOVV va gpydlovtal yio OO TOvG
Aoyapracpd 1 énerta and mopayyerio tov Anpociov 1N wWwdT) , £nEa Ao
ocvvevwomon  pe 10 ZuuPfodito OvAaxkng kot pe v mpodmdbeon mwg Ogv
napofAdmTovior ot 0pol  ACQUAEWS Kol €0pvlung  Asrtovpyiag  TOL
KataotnHatog .X10 apbpo 42 1o0v XwepK mpoPAémetar kair M dvvatdOTNTO
gpyociog Twv Kpatovpévay ££® amd T0 KATAGTNHO KPATNONG, 0ALL 1 10Tt
TOV KPATOVUEVOL Opa GLUYVO KOTOGTOATIKE GTNV TPOGANYY| TOV 0md TOAAOVS
€py0006teS. Xt0 ApBpo 43 tov TwEpK mpoPArémeTar n apopr] TOV KPATOLUEVDV
nov kabopiletal o T0c0oTO €mi TOoL Pacikod piebov, eved 1/3 g apoPng Tovg
TOPOKPATATOL
yio T0 ANUOG10 MG GLULUETOYN TOVS OTIC OATAVES Olaimong .

19) To dikaiona Tov ekréyary Kot skAéyeoOon ((apBpa 51 ko 55 X):

A) L'eviko mepieyouevo:

210 apBpo 51 map.2 tov Xuvvthypoatog opilovror To. TPOGHVIO YlO. TOV
TPOGOIOPIGUO TOV TPOCOT®Y TO, 0ol 01fETovy To dKoimU TOV EKAEYEWV M)
dwaiopa yReov (10ayévela kol kat®TATo Oplo NMAKiog ), OT®G emiong kol ot
TEPUTTAOGELS TEPLOPIGLOV  TOL: 1] GUUTANPMOT TOL KATMOTATOL 0piov nAkiog ,
avikovoTnTa Yo dwkoonpalio , oTéPNon TV TOMTIK®OV  SKAOUATOV  PAoel
OLUETAKANTNG TOWVIKNG KaTadikng Yo opiopéva eykAnuata . H tedevtaia avt n
nepintoon pvOuileton ota apHpa 59-66 T1K .

To dwkoiopatov exhéyesBor (M dvvardotnra onAadn vo ekieyel Kovelg
BovAevtg ) pvOuileton 610 dpbpo 55 map.1 £ * tampocdva yo. va exheyel
Kkavelg Povievtng elvar n eAAnvikn Bayéveln , T0 OIKOUOUO TOL EKAEYEWV Kou M
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coumAnpwon tov 25 gtov . Eropévog émolog €xel otepnbel 10 dikaiopo tov
eKAEyewy 0ev pumopel va avaderydel Bovievtic .

B) Egapuoyn otovg kparovuevovg:

Epocov o1 kpatovpegvol dev €xovv otepnBel To dikaimpa tov exAEyElV g
TopETOUEVT] TOWVT PBACEL AUETAKANTNG TOWIKNG KOTAdIKNG , £XOVV TO JKAi®a
VOl TO 0GKOVV OTIG BOVAEVTIKEG EKAOYES ,OTMG Kot OTIG EVPWEKAOYES . To dpbpo 5
tov ZoepK povBuilet v doknon 1oL OIKMOUOTOG TOL EKAEYEWV TV
Kpatovpévav . Agv vapyet ,avilBETog ,Kapio TpdPAEYN Yo TV GAGKNOT| TOV
OIKOMUOTOG TOL €KAEYEGHAL Y10l TOVS KPATOLIEVOLS IOV OeV Exovv otepnBel Ta
TOMTIKEL  TOLG  OKOMOUOTO KOU  GUVER®MS &xovv  Oho  T0  TTPOCHVTA
EKAOYLLOTNTOG ,EPOCOV 1] QLAAKIOT) OEV ATOTEAEL KOALLLOL .
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B’ MEPOX: H EAAHNIKH ITPAI'MATIKOTHTA

AVOTUYDG, 1 EAAMNVIKY]  TTPOYHOTIKOTNTO  OmEYel MOAD amd 1 ' Oewpntikn’
KAToYOpon TV BePeM®ODY CLVTAYLATIKOV dkowwpdtov. H katdotaon tov
YOPOV EKTIONG TEPLOPIOTIKNG TNG EAeVOEPiaG TOWVNG aALE KoL TV YOPOV
TPOCWPIVNG Kpdatnomng vrodikwv (1 aAlodandv mov &xovv e16EABEL Tapdvopa
o1 YOPO KO EKKPEWEL 1] aEAOGT] TOVG), AAAG KOL 1) GUUTEPLPOPA

TOV GOPPOVIGTIKMV KOl 0GTUVOUIK®OV VIOAANA®YV, Ogv gival TAvVTO COLE®VY LE
TIG OOTAEELG TOV ZVVTAYILOTOG, TV VOLOOETIKOV KEIUEVOV KOL  T®V debvav
cuvONK®OV amd TIG omoieg OeGUEVETAL I YOPO  ULOG. AUTIGTOCELS TapoPlicemy
TOV ATOUIK®OV OIKOOUATOV TOV KPATOLUEVAOV £(0VV  Yivel  amd  SPOPOLS
un kuPepynrikovg opyavicpovs, 0mmg eivar 1 Aebvig Apvnortia, kot 1 EAAGSa
€xel emavelnuuévo katadwootel and 10 Evponaikd Awaotipo AvOporivov
Ao paToVv Yo 16 Topalrioelg avtéc. Xe aut v evotta  Ha
TopafECOVLE GUVOTTIKA OPICUEVES OO TIC TEPUTTAOGELS TOPAPIOONG ATOUIKDV
OIKAOUATOV KPATOVUEVOV OV €YovV Onpoctonombel kol omewovifovv v
EMAMVIKT TPOYLOTIKOTNTO KO TOL LEAOVAL TNG OMUETDL.

1) HAIEONHY AMNHXTIA:

H éxbeon e Micbvode Auvnotioc 2007 yia to 2006'" ( Etfiowa Exbeon 2007)
ypopatilel pe pehavd ypoOHOTO TNV EAAMVIKY Tpoypatikota, Pplokoviog
emavelnuuéveg mopafidcelg Pocikav avipomivov SIKUOUATOV oL , VO
KATOYLVPAOVOVTOL OTO XOVTOYHO KOl OTIS OeopevTkég oebvelg Zvupdoet,
€VTOVTOLG 0eV epapuolovral, aArd mapafralovrar.

Xe 000 mpdaxtopec g EYII amayyéAOnkav katnyopieg oe oyxéon pe v
katayyeABeioca amaywyn entd avOpoOT®V 6T0 TANIGIO TOL «TOAELOL KATO TNG
tpopokpoatiagy. Metavdoteg vrofAnOnkav ce kaxopetayeipion, evao vanpéov
avnovyieg v Ploam eravoanpoddnomn. [Modid-petavacteg 1€0nkay ved Kpdtnon
€ TOVAdYIoTOV VO TTepuToelS. Emiong, éywvav anaywyég kot kpdtnon yopic
eMOEN LE TOV €0 KOGO GTO TAIGLO TOV «TTOAELOV KATA TNG TPOLOKPATING.

Ed® elvan gppavng n mapafioon tov dpbpmv yio TV TpocSOTIKY] ACPAAELL TOV
Katoyvpovetor oto Gpbpo 6 X, n mopafiocn Tov SIKOUUOUATOS GTO VOULLO
OKOGTY|] TOL KOTOYVPAOVETUL 6TO APOpo 8 X aALd kot 1 TpocsPoAn TS avOpdTIvng
allonpénelog, n omoio, amoteAel KOl TNV KOTOGTOTIKN OpYN] TOL ZVLVTAYUOTOS
(6pBpo 2 map.1) ko woyvel aveEapTTOG PLAETIKOV SOKPIGEMV.

" Etfiola ExOeon 2007 g Aebvode Apvnotiog, www.amnesty.org.gr
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Emiong, Pdoet tov TpoOTOL pETOYEIPIONG LETAVACTOV KOl TPOGPLY®V KOl TN
QULAAKION OVTOV, GKIOYPOPEITOL KOl 1 KATAGTAOT OTIS PLAOKES KOl 01 GLVOT|KES
Kpd‘mcngm:

H xvBépvnon mapéieye va emtpéyel o€ otovvieg dovAo v mpocPacn ot
YDPOL KOL GUVEYIGE VO, TOVG EMCTPEPEL GTN YDPO TPOEAEVGNG TOVG, YMPIC VOULKT
BonBeia | TpodcPaom oTig Sradkacieg AGVAOL.

. Tov ZemtéuPpo amerdOnkav otnv Afyvmto 118 avBpomor mov eiyav
vavaynoet otnv Kpnrn 600 gfdopddec vopitepa, ywpic va tovg 600ei mpocfaon
6€ OIKNYOPOLS KOl EKTPOcOTOVS NG AteBvoig Apvnotiog mov giyav {ntoet va
TOVG GLVOVTI|COVV.

. Tov ZentéuPpro, 40 dvBpwmotr mov mpocnabovoay va etdcovv otn Xio pe
Bapra avayortiotrav ond EAANveg MpevopOAaKeg, o1 0moiol PEPOVTOL VO TOVG
emBifacav 6to 01Kd TOVG GKAPOG 0PoL 1 Papka Tovg PubicTnke, va Tovg £decav
LLE XEWPOTEDES, VO TOVG HETEPEPAV TPOG TNV KatevBuvon g Tovpxiag Kot va Toug
avéykacav va mécovv ot 0dAacca. Ta ntopota €61 avBponwov Bpédnkav otig
TOVPKIKEG aKTEG, 31 AvBpwmotl dtucdOnkay amd TG TOVPKIKES apyES, EVO TPELS
avaeEpOnkay mg ayvoodpevotl. Ot eAANVIKEG apyEg apviOnKay TOVG IGYVPIGUOVG.
Ot ovvOnkeg kpdnong ovoaeEPETOL OTL 1GOOLVOUOVCHY HE KOKOUETOEIPLON.
Avaeépnke eniong n KpdTnon avnAikmv.

. AvapépOnke 011 €61 aVIAIKOL GLYKOTOAEYOVTOV GTOLG TPOGPLYES KOl
LETAVAGTEG TOV KPATOVVIOV GTO KEVIPO KpAtnoms tg Xiov. Ymp&av emiong
avaQopES Yo LTEPPOMKO GUVMOCTIGUO Kol EALELYT] ATOY®PNTNPI®Y GTO KEVTPO.

. [Tévte avfikor 1€0nkav vd kpdtnon otov Boho eni 45 nuépec mpotov
petapepbovv otnv ABMva, 6mov TEBNKa K vEoL VIO KpATno.

Ymp&ov emiong avagopés Yo KOKOUETAYXEIPION UETAVOSTAOV KOl 0UTOVVI®V
dovlo.

. Yaphvto petavaotes, petald TV omoimv Kot aviAKol, Ot omoiot
npocmafovoay vo emPiactodv oe mhoia pe Tpoopioud v Itario omd o Apdvi
g [latpag, avagépbnke 01t 1€0nkav vd Kpdtnon oto ['papeio Acpareiog
[Matpav kou opiopévorl EviokomnOnkay.

AmO VTl TO TEPIGTOTIKA, CLVAYETAL KOTAP®PN TapaPiaon cepds dSKompdTmy
OV TPOGTATELOVTOL OO TO ZVVTAYLA: KATAPYNY, TS avOpdmivng a&lompémetag
oe Kapio mepintmon dgv eMTPEMETAL 01 GLVONKEG KPATNONG VO PTAVOLY GTOV
e€evteMopo, Vv Kaxopetayeipion Kot tov  Poacovicpd Ttov  avlpodrov,
aAAOOaT®V 1 Ol Agv LITAPYEL OVTE N EAAYLOTN TPOCTUGIN TNG TOUOKG NAKING
KO TNG OKOYEVELNG TTOV 1] SLAPUAAEY] TOVG AVAYETOL GE VITOYPEMGT TOV KPATOLG ,
ocopemva pe 1o apbpo 21 tov . H vyela, dg, TOV Kol QLTI TPOGTATEVETAL GTO
Xovtaypa (dpBpadS moap.5 kot 20 map.3 ) mepiocdtepo KvdvveDel mapd
dlpuAdooeTal oTIg Tapamdve cuvinkeg kpdtnong. 'evikd, Bo umopovcape va
movpe OTL LWAPYEL TPOEOUVNG TOPAPiocn TOV CUVIAYLOTIKOV OKOIOUATOV
eketvov mov avdyovtal 610 BaciKOTEPO ~ TN PLGIKN VTOGTACT) TOL AVOPOTOV..

"2 Aebviic Apvnotia, < Makptd omd To QAT TG SNHOGIOTITAG: Ta SIKADLLOTO TOV
AALOOATAY KPATOVUEVAOV HETOVACTOV TOPoUEVOLY 6T0 NUIPas’” (Oktdfplog 2005)
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Enumh\éov, oV Etioia ExOson 2006 e Aibvoic Auvnotioc ya to 2005,

(Etowa 'ExBeon 2006) avoeépetat pio onUOvVTIKOTOTY TEPITTMON OGTUVOLIKTG
KaKopeTayeiptong and opyava s EAAZ.

Yvykekpéva, ot 13 Askepfpiov 2005, ommv vrndBeon Mmékov ko
Kovtpoémovhov katéd EMradoc '*, 1o Evpomndikd Awaoctipo AvOpomiveov
Awaopdtov  amoedvOnke o6t 1 EAAGda elye mopafidcel dwtdEelg g
Evponaikne ZopPaocng vy ta Awkoaopata tov AvBpomov (EXAA), n onoia
amoyopedel ta PacavioTiplo Kol GAAEG LOPPES KakopeTayeiplong, kabmg Kot
dwakpioelg oty amdiavon Tov dikowpdtov e EXAA (kuping mapaficon tov
apBpov 3 EXAA ko tov dwtaiemv mept 16ottoc. Ot 600 artovvteg, ‘EAlnveg
Popd mov ocvveAenoav 10 1998, petagépOnkav o©T10 ACTUVOUIKO TUNUO
MecoAoyyiov 0mov acTuvoUlKol Tovg ELAOKOTNGAV e KAOUT KOl GOEPOAOCTO,
TOVG YOGTOVKICOV KOl TOVG KAOTONGOV, TOuG ancidincav pe cefovalikn enifeon
Kot toug e&uPproav Aektikd. Ot ev Adyw actuvopkol amaiidydnkav oand v
Katnyopia TG Kakopetoyeipiong, toco and v ecwtepkn Evopkn Atotknrtikn
E&étaon (EAE) mg actuvopiog, 660 ko amd tn o6ikn mov axorovOnoce. Xtnv
ano@act] Tov, 10 Evponaikd Awaotipio Avlporivov Atkaiopdtov domictove
Ot 01 60 Popd giyov vootel andvOponn Kot TATEWVOTIKNY LETA)XEIPION GTOL XEPLOL
™G aotvvopiog, OTL ot apyxég TopEAENYOV VO SEVEPYNGOVV OTOTEAEGLLATIKN
€PELVA Y10, TO TTEPLOTATIKO, Kol OTL Ol APYES TAPEAELY ALY VAL EPEVVIICOVV TOL THAVEL
POTCIOTIKA KivTpa ToW 0d TO TEPIGTAUTIKO.

2) NOMOAOTIIA:

A) AVTICOVTAYUOATIKY 1 TPOGCOTOKPATHGYH VIO YPEN TPOS TO
Anudaoio;

Toco 0 KAA ota dpBpa 231-243, 1660 kar o v. 1867/1989 ’mpocwmiky| kpdtnon
Kot epappoyn Tov datdéenv Tov Kadika Eionpdéewv Anpociov Ecodwv kot
dAAeg d1aThEels’’, TPOPAETOVY TNV TPOCOTOKPATNON TOL OPEIAETN YOl YPEN TTPOG
0 Anpdoio.

Ouwg, to Tehevtoio ypoOVIa TOPATNPEITOL GTPOPY| GTN VOROAOYia, 1 omoio dgv
emPdAdetonr TAEOV 00TE G MOV, 0UTE G HETPO SLOIKNTIKOD KOTOVOYKOGLOV,
Topd UOVO OE OPEINETEG TOV, VM OVVOVTOL, EVIOLTOLS OEV TOKTOMOOVV TIG
0PEINEG TOVG TTPOG TO ANUOG1O.

2 Etoto Exbeon 2006 e Atebvoig Apvnotiog, www.amnesty.org.gr

! European Court of Human Rights, Fourth Section, case of Bekos and Koutropoulos v.
Greece, Application no. 15250/02, judgement 13™ December 2005 (Strasburg), pr. Kou
[Hopdpnpo
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Yvykekpéva, oty andeacn XtE 2611/2004 5 10 Awoaotplo €kpve OTL M
eMPOA TOL OVOYKACTIKOD WHETPOVL TNG TPOCOTOKPATNONG 7TPog elompaln
ONpociov £600®V KATE TOV OPEIETOV TOL ANUOGIOL SPEPEL TOV YVICUDV
pEcV eKTELEGEMG (T.Y. KOTAGYEST) O10TL OmOTEAEL LETPO KATAVAYKOAGHOV OYL €Tl
Mg meplovoiag OAAG e€ml TOL TPOGMOTOL TOV OPEIAETOV, TPOKEWEVOL VL
eEavaykaotel avTOC 6TV KATOPOAT] TOL 0QELOUEVOD YPEOVS. AVTO OU®G gfvar
GUVTOYHLOTIKG OveTiTpento mg avtikeipevo ota dpbpa 2 wap. 1 kKo 5 wap. 3 Tov
ZUVTAYHOTOG COUPOVA LE TOL OTTOI0L TPOTAPYIKT VTOYPEMCT TNG TOATELNG Elval O
ocefacpog kol  mpootacio ¢ agiog tov avhpdmov, Tupnvag TG omoiag eivat 1
npocomikn eievbepia. To ZOvroaypo ovéxetor tn oTEPNON TNG TPOCMIIKNG
elevbeplag vtd v TPodmoOHeoT OTL AV TN givorl avayKaio Yo TNV TPOAGTIOT| TOV
onuociov cuuEEPovtog ¥apty Tov omoiov emParietar. TEtorot Adyor dnpociov
GUUPEPOVTOG TTOV OIKOOAOYOUV TNV EMPOATN GTEPNTIK®V TNG AgvBeping movmV
wpoPAémoviol amd TO TOWIKO Oikoo. TNV TPOKEWEVN OU®G TEPIMT®OON 1M
TPOCMOTIKY Kpdtnom dev emPAAAETOL ®OC TOWY Y10, OTOOOKIUOGTEN KOWVOVIKY
CUUTEPIPOPE OAAG ®G HETPO OOIKNTIKOV KOTOVOYKOGUOU TPOKEYUEVOL VOl
eEavaykaotel 0 1O TNG va TpoPel oe eEO6QANGON YPEOLC.

H npoconikn kpdtnon ywa xpén mpog 1o ANUOG1o dapEpeL amd To. AouTd UETPaL
SN TIKOY Katavaykoouol yiati cuviotd dueon emépfoocn tov Anpociov otnv
TPOCOTIKOTNTA TOV OPENETN BiyovTag tov Tupnva TG avlpdTivng a&lompineilog
mov glvar M otopkny €hevBepia. H ol tov avBpodmov wor m oavOpdmivn
alompénelo amoteAov vréptateg oieg oe por erieievbepn dmuokpatio. To
YEYOVOS OTL 0 GLVTOKTIKOG VOROBETN G meptédafe TV vroypémon g [Tolteiog va
oéPetar ko vo mpootatevel v ol Tov avBpomov oto A’ TUNUO TOL
2uvtdypotog, otig facikés oatdéelg mov puOpilovv TV HOPPT TOL TOATEVUATOG,
amodEKVVEL TNV POoOANGT| TOL VO avaydyel ovTn TN dwdtaén oe BepeAidon apyn
Yy ™) ovvtoypatikn Taén g yopoas. H yevikn kot amdivtn dwutdnwon tng
kabog kot n e€aipeon ™G amd TIC vmokeileveg oe avabedpnorn OTAEES
Katadetkvoouy Ot 1 apyn avt dgv givar amAd katevBuviiplo 0AAL VOUKE
TAPOG OEGUEVTIKN KOl ATOTEAEL piaL o TIG AlYEG TEPUTTAOGEIS TOV TO LVVTOYLLOL
emPAALEL pNTE VTOYPEDGELS GTO KPATOC.

To dnuoco cvueépov dev umopel mhvtote Ko dkpira vo meplopilel vméptata
atoptkd oyafd, £6T® Kot oV TPOKELTAL Yo SIKOOAOYNHEVO dNUOGLo Gupeépov. O
vopoBétng otav Beomiletl dratdéelg mov mePopilovV OTOMKA SIKAIDUOTO, TPETEL
va AapPavel véYn TOL TOLG TEPLOPICUOVS TOV TEPLOPICUDV TOV OTOUKAOV
dwompdtov €161 dote vo un Biyel tov amapafiocto Tupnve TOVS Kot Vo Uy To
kafotd avevepyd. O mupivog TOL OTOUIKOD OKOUUMHOTOG OmOTEAEL TNV
OTPOCTEANCTN Yo TN ONUOca eEovaia TEPLOYN TOL TOL dgv EmTPENETOL VoL Oryet
Yo Kopion GKOTOTNTO KOl GTNV TEPITTMON TG avOpOTIVNG aS10mpENELNg Etvar 1)
avBpomvn ehevbepia Kot n aVGTNPA TPOSOTIKN c@aipa Tov atdpov. To dnudcilo
cvppépov mov efummpeteitor pe Vv elompaén TtV OnMuUociov £600wV eV
Owooroyel avTd TOV VIEPUETPO TEPLOPIGUO TNG aAvOPAOTIVIG OELOTPENELNG TOV

15 $1E 2611/2004, oxohoopodg : Piya NikoAio,
www.greeklaws.com/pubs/results.php?id=1595
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CUVETAYETOL M TPOCMOTIKN KPATNoN. AKOUN Ko Mmidtepa PETPO SLOTKNTIKOV
KOTOVOYKOGLOD TOL TATTOVV TNV TEPLOVGIO TOV ATOUOL EVOEYETAL VO Biyovv TNV
a&lompémeld TOV Kot Vo 001 YoOV G 010VEL 160TESWGOT TG TPOSHOTKOTNTAS TOV
OTOV TOV OTOGTEPOVV OO TO amopoitnTo TPOS T0 NV Kol TOL OPOLPOLY TNV
Mo VAKY| Baon g dmapEng Ttov. AkOun Kot avti 1 amocstépnor Bewpeiton
acvpuPifoactn pe to Xovraypo g un oefopevn v vroyxpiéwon cefacpuod TG
avOpomvng a&lag. H otépnon mg mpocomikng ehevbepiog ivar avektn ond to
Xovroypo  epdcov  elvar Aoywd avoykoio yiwo TV TPOACTIoT  ONUOGIov
GUUPEPOVTOG Kol ATOTEAEL TPOGPOPO, KATOAANAO KOl TO HOVOIIKO HEGO KOT
amoKAEIGHO KEOBe GAAovL mpoPAemdOpevoy amd TIC Owkeleg OOTAEES Yoo TNV
KOVOTOoinGt] Tov.

To mowvikd dikao wpoPAémel Adyovg dNUOGIOL GCLUPEPOVTOG TOV OIKOLOAOYOVV
TNV OTEPNON TNG TPOCOTIKNG eAeLOePiRG OMMG GTNV TEPIMTOGN TOV TOWIKOV
adtKNUaTog ™G mapoPiioews g mpobecuiog katapfoins tov Pefauiopévav kot
I&umpdbecpwv ¥pedV PO T0 ANUOCIO Kot T V.7.0.0. X’ VTES TIG TEPITTAOGELG )
otepnTIkn ™S eievbepiog mowvr] emPAAAETOL ®C KOKO Y10 OVIIKOWVOVIKN
CLUTEPLPOPEL, MG EVIEIEN 1010iTEPNC OMOOOKIUAGING TOV dpdoTn. AviBéTme, 6TV
ev Ay amopoon emPAAAETOL OC OOIKNTIKO UETPO amoPAémov otnv doknon
mEGEMG TPOG EOPANGT YPEOLS Ol YPNUATOV T OToio EVOEYETOL VO UMV €XEL O
0QeAETNG. YT T0 Tpioua avtd dev vepictaton kav BEHa EQaproyng TS apyns TS
avoAOyIKOTNTOS, OWOTL ot mTpobmobétel OTL 1060 0 OKOmOG OGO KOl To
YPNOLOTOLOVUEVA TTPOG EMITEVEN ATV péca glval kat™ apynv Oeputd, ondte Kot
gpELVATOL TEPAUTEP® 1 PETAED TOVG GYEoT G€ KAOe cvykekpluévn epintwon. To
HETPO OUM®G TNG TPOCMOTIKNG KPATNONG omayopedeTon ko’ €avtd €1 maca
nepintmon og aviikeipevo oto Zovrayua (apdp. 2 map. 1 kor 5 map.3), Kabdg kot
otV EZAA (4pBpo 5), mov Katoyvp®dvel TNV TPocwmIKY AevOepial.

Y10 S0 mvedpo kvidnke kot 1 Tpdogatn andeaon ZtE 250/2008''° yia v
TPOCMOTOKPATNON EYYLUNTN OPEAETN Yo XPEN TTPOS TO0 Anpdclo. Xtnv vrdbeon
avtr, anoppipdnke n aitmon avapécemc Tov ANpociov Kotd aroPAcE®S TOL
AkEQASD., n onolo anéppinte aitnon tov ANpociov Yo TPOCOTOKPATNON TOV
gyyunt Tov oQehéTn. Meta&d dAlmv, o v. 1867/1989 oto apbpo 4 map.1 opilet:
“...1) KOO TV TPOCOTWY IOV EYOVV avUPAnBOel w¢ gyyontés avelaptnto. amo o0
av Eyovv owatnpnoel to gvepyetnua oiinong N oxt’’. To Awoaotmplo otpie v
amoOPOon TOL oT0 1010 OKENTIKO pe owtd ¢ mpoektebeicag andpaons ( ZtE
2611/2004). Emumiéov, vmootnpiybnke OTL 1 TPOCOTOKPATNOY AVTIKELTOL
emmAéov Kot 6to GpBpo 7 map. 2 Tov ZVVTAYUOTOG, KATA TNV £VVOl0 TOL OToi0v
T0 avOpOTIVO GO OVOEMOTE SVVATOL VO YPNCLUOTOLEITOL MG HEGO Yo TNV
emitevén okomov, £€6Tm Kol ONUOGiov GLUEEPOVTOS. AkOun, mapaPidlel kot T
CUVTOYHOTIKY] 0Py TNG Omoyopevoems emMPoAg 6VO mowvmdv yu v idw
napdfacn © dev pmopel v emiPAnOel Kot TPOCOTOKPATNON KOt OLOKNTIKOG
KOTOVOYKOGHOG Y10l TANPOUN TOV 1010V YpEOLG.

' $1E 250/2008 , lawdb.intrasoftnet.com/nomos/tee_frame.html
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Avnovyiec, wotdc0, dnuovpyel 1 otdon g peoynoeioc, n onoio Bewpel Tig
olatdEelg mepl TPOGMTOKPATNONG YOl ¥PEN TPOG TO ONUOCIO MG WU OVTIKEIUEVEG
610 Zuvtaypa. Yrootnpiletar 0Tt dgv vdpyel TPosPoi TOL SIKALDUATOS TNG
QLOIKNG elevbepiag ovte mopaPiocon ™G apyNsg TS OVOAOYIKOTNTAG, 0OV Ol
owtaelg 231-243 tov KAA opilovv 6Aeg Tig Tpoimobécelg obtwg doTe va. unv
vrdpyel Kapio vEEPUETPN TPOGPOAN TOL dkaldpaTog Tov Apbpov 5 moap. 3 Z.
E&dAlov, To Kpdrog eivar vtoypempévo va mpoPaivel oe mpdiels KoTavoyKoasrov,
KOO KOl TPOCMOTIKNG KPATNONG TOV OQPELETOV TOL, YWOTL, YOPIG TNV
amotelecpaTiky] elompaln tov dnuociov £c0dwv, 10 Kpdtog dev Ba eivar og
0éon vo avramoxpBel Kol GTOV CUYYPOVO KOWWOVIKO TOL pPOAO HE TNV
TPAYUOTOTOINOT TOV AVAYKAI®V TOPOY®V GE TOUELS, OTMG 1 modeia, 1 vyeia, M
KOW®OVIKT 0GQAAION, N ATOGYOANGT, TOL ATOTEAEL AAAMGTE Kol VITOYPEMOT] TOV.
Ovtog n dAlwg —vrootnpiler n petoyneio- 6t ot datdéels tov KAA kot tov
KEAE céfovratr v apyn g avaloytkdtntog, a@old TPOCMTIKY KPATNOT 0gV
emPoAdetar , OTOV 0 OQPENETNG TEAEL AMOJEDEIYIEVO GE OUKOVOLIKT QdLVOLLieL
KaTofoANg Tov ¥pEovg Tov. AAAMOTE, 1| TPOCMTOKPATNOT YIVETAL OEKTH Kol Ot
10 EAAA, ovppova pe maywe voporoyio tov ( vmobeon Perks v. The United
Kingdom, 12.10.1999, xt)A.) " oOupwva pe 10 EAAA, n mpocwmikny kpdtnomn, og
PETPO Yo TNV glompaln ONUOGI®MV €60dmV, Oyl LOVO eV OVTIKELTOL GTIG SLOTAEELS
™G EXAA, aAld ko mpoPAénetar amd to dpBpo S map. 1B°.

[Tapodra avtd, n voporoyia eppével oty TpoodevTiky ( Kot opBotepn) dmoyn g
QVTIGUVTAYLATIKOTNTOG TNG TPOCOMIKNG KPATNONG Yot XPEN OPEILETMV TOL
Anpociov. AAMwote, 0 TapOUol0g OecUOG £YEL TEPLOPIOTEL CNUAVTIKA KOl GTO
[diwTtikd Aikaro, pe to v. 2462/1997, nov kupwoe 10 debvég cvppmvo tov OHE,
Y0 TO OTOMIKGL KO TOMTIKG OtKoudpaTo. LOUeovo pe 1o dpbpo 11 avtov :
Kaveig dev pviaxiletor omorielotika L0yw TS 0OVVOUIAS TOV VO EKTANPWOOEL
ovufatikn vroypeéwon’’. H xatdpynon e TpocOmToKpATNoNS apopd KoTopynv
Kot T GUPPATKG XPEN TPog To Anpdoto' ! (4pdpo 63. v.5. 356/1974).

B) EAAA kou EAAAAA:

Avotoydg M xopo pog el vmootel MOAAEG kvpwoels and 1o Euvpomaikd
Awootipo Awowopdtov tov Avlpomov v mapoafioon tov OepeAododv
SIKAOUATOV TOV KPATOVUEVOV, OTMG aVTd KaToyvpdvovtol otnv EXAA (av oyt
K0l 6TO ZOVTOYUQ) , 1] OTTolo KupdOnKe amd TN yopo pog pe to v.0. 53/1974 ko
&xet, cOppava pe 1o dpbpo 28 map. 1 Tov Zvvtdypatog, vTepvoUoBETIKT 1GYD.

"7 Tepéen Epp. Evéyyehov, <’Teviké Mépog tov Epmopikot Awcaion’” , (2004), ogh. 313
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< Yro0con Makaratzis v. Greece!'s- VROYPEDGCT TNC O.GTUVOULUC Y10,
npootacio TN Comc (apOpo 3 EXAA):

Y1g 13 ZemrepPpiov 2005, o artdv k. Makopdviing, odnymvtog 10 ovtoKivnto
0V, dgv otapdtnoe oe €reyyo g Aoctuvopiog, mANGIoV TG AUEPIKAVIKNG
[IpeoPeiag omv AOva. H ev o1 vnpesia actuvopkoi, Bewpavag Tov VITOnTO,
Eextvnoav va Tov Kataduwkovv. Xtnv mopeio g Katadiméng evidydnkov kot
dAAo TEPMOAIKE oyfuata TG AGTuvopiag, aKovoTnKoy mupofoiisuol, eved o
KATOOUOKOUEVOG YTOTNGE auToKiviTa. Kot Tpavpdrtice emPdreg oty npocmddeid
oV va EgPUYEL. ZUVOAIKA, Ppébnkav yTumuata and 16 ceaipeg 6To avToKivnTo
TOV a1toVVTOC, Kot 0 10106 peTapépOnke and v Actuvopio oe vVocokopEio, apov
glye mMOAMATAOVS TpaLHOTIOHOVS (OT TTOdLA, YEPLOL KTA).

To EAAA éxpwve (petd omd oepd amodeifemv Onwg avtomteg  PAPTLPES,
paptupiec TV dodik®V Kol GAADV ACTUVOUIKAOV, 10TPIKY YVOUATELST KTA.) OTL,
TAPOLO TOL Ol AGTLVOLIKOL, KOTA TN dtdpKeLa TG KaTodimEng dev elyav ovte TOV
KOTAAANAO ¥pOVO, 00TE TO. KATAAANAQ HECA Yo Vo GYeOBGOVY TNV emLyeipnon,
EVTOUTOIS OVAYETOL GE LITOYPEWMOT] TOVS VAL OPLAAGGOVY TV (N T®V TOAT®V,
wwitepa 6tav ovtn amelkeital pe Omio. Xvvemmwg, o ortdv K. Makoapdting
vrénece O0pa moapafioong tov dpbpov 2 g EXAA. To Awaotipio €kpive
eMioNGg apvNTIKA TO YEYOVOS OTL OO TN 0L LEV Ol OICTLVOULKOL OV THPNCOV TNV
apyn TG avoAOYKOTNTOG, OMOV Ogv YPNOOToincay To KOTdAANAo Kot
TPOGPOPO HEGH YL TO OKOMO TNG kKotadioéng (e€dAhov, 0 o©KOmOG NG
Katadioéng NTov dyveootog ~ 0 KOTadlwKOUEVOS NTov omAd < Omomtog™” Yo
adlevkpiviotn ortia’’) kot amd TV GAAN 0, EnTd acTLVOUIKOL TOV EAaPaV HEPOG
oV KaTodimEN 0eV TOPOVGLAGTIKOY Y10, AVAYVAOPLoT Kol KoTdOeon avapopdic,
00TE KOV TAPESMOAY TO OTTAQ TOVG LETA TO TEPAG TNG VANPEGIOS TOVG,.

Ot aotovopkoi ovtol KotadwkdoTnkoy yuoo TPOKANGTN GoPapng CMUOTIKNG
PAGPNG.

To Awaotplo katéAnée 610 cuumépacua 0Tt 0t AGTUVOUIKES ApYES AavnKay
avikoveg 6TOo vo. QEPOLV €15 TEPOAG TNV KATUOIWEN KOl VRAPYEL TPOPAVIG
napoPioon tov dpbpov 2 g EXAA, kot pdiicta g map. 1, apod to Bdua wg ek
Bavpotog dev éyace ™ (®N TOL KOl OQOV OV OTOLKEWHETOLVTOL KOV Ol
TpodmoBEGES TEPLOPIGHOD TOV SIKOUOUATOS oTn (mN, TOL PNTOG OVUPEPOVTOL
otV map. 2 tov apBpov 2 g EXAA ( “ovvemeia ypnoews Pios kotootaons
OTOAVTOGS OVAYKOIOG ... OL0 TV TPOYUOTOTOINGLY VUILOD CVAANYEWG.. ).

18 European Court of Human Rights, Second Section, case of Maranatzis v. Greece,
Application no. 50385/99, Judgement 20" December 2004 (Strasburg). , pA. [apaptnpa
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< Yro60eon Dugoz c. Greecem, - cuvONKeC KpaTnone wov Oiyovv Ty
avOpomvn aérorpinsio:

O Zvprog Dugoz &iye xatadikaotel yio Bavato otn Zvpia Yo 1podosia Tpog v
TaTpida Katd v €KTIoN NG oTPUTIOTIKNG Tov Onteiag. To 1983 diépuye otnv
EAMGO0, evd t0 1987 o1 EAAnvikéc Apyéc tov cvAiapfdvovv yia mopdvoun
SOV 6T YOPa Kot Katoyn vapkotikedv. Me ) fonfsia g Actuvopiog Kot
m¢ Emupomng tov H. E. yu tovg Ilpdcouyeg, Oeswpeitar mpdopuyoag Kot
Aoppdver dosta mapapovig ot yopa. Metd amd aALETIAANAES GUAANYELS Yid
KAOTEG KTA., KOU 0@OoV &ixe AN&el m AdEW TOPOUOVIG TOL OTN  XOPO,
EavacviiapPaveror To 1997 kot mopapével otn eLAOKT péEYPL va omedadel amod
™ YOpa.

O artdv wyvpiomke 6Tt 01 GLVONKEG KPATNONG GTIS PLAOKES TNG APATETCOVAG
Beopovvror efgvteMotikés. Eva €yovv povo 20 kpatnthiplo, KoTd KOpPOUG
euoevodoay mhveo omd ekatd dropa, Kor ovEavotav avdAoyo pHe  To
“autopmpa’’ kabe voytog. Agv vnpyav kpefdTio 00VTE GTPOUOTO, GEVIOVIO Kot
KovPéptec. Kamowor pdiota kKopodviav otovg dradpdpovs. Ta kpatntipio tav
Bpopika kol dgv vanpyov emapkeic cvvOnKeg vYEVNG, ovTte (E0TO vEPO M KO
kaBoAov vepod. Agv vanpye KaBapdg aépag , 00TE UTOPOVCE VO UTEL TO QMG TNG
Nuépag ~ ovte kav Adyog yu y®po dbAnong. O povog yMPOS oL UITOPOVCHY Ol
Kpatovpevol va kivnBodv ftav 61o 6140popo mov 0onyovse 6TiG TOVOAETES. ATO
TO CUVAOGCTICUO, 0 ATV oyvpiletal OTL dev pmopovoe ovte va dafdosl Eva
Brio. To @ayntd NMtav KakNG TOOTNTOC, OEV VINPYE YOAM, GpovTo 1| GAAQ
Bacwa tpdeua. Emiong, dev vmnpye wrpwkn mepiBoiym, ovte dvvardtnta
emkowvoviag pe Tov ££m KOopo. TELOG, TEPIOTATIKA KOKOUETAYEIPIONG OO TOVG
@OAakec O0ev Mrav omdvia. Otov 0 utdVvV HETAPEPONKE OTIC QLAOKEG OTNV
Ale&avdpag, Bedpnoe TIg cuVONKES KPATNOTG EAAPPDOG KAADTEPEGS.

Metd tig Katnyopieg avtég, Tig omoieg apvnOnke n EAAnvuc Atoiknomn, 1o 1994 n
Evponaikn Emttponn ywa v [Ipdinyn Bacavietpiov (CPT) deényaye £psuva
oTIG PLAOKEG AAeEAVOpPOC Kot BpNKe TIG GLVONKES IKOVOTOMTIKES, OAAL Yo
TPocmpvY kpdtnon 4-6 nuepmv pdvo.

Me Bdon avtd o TEPIGTATIKA, TO AIKOGTNPLO OTOPAGIGE OTL LITAPYEL TapoPioon
tov GpBpov 3 g EXAA , 10 omoio kaToyLPOVEL TV ATOyOPELOT EEEVTEMGTIKNG
petoyeipiong mov tpooPdiret, petald dAAwv, v avlpomivn aia.

Eniong, efoutiag g avenapkog Ponbelag 1660 g Actuvopiog 660 Kot TNG
Aa1060VTNg Y10 TV TPOGTAGIO EVOC TOATIKOD TPOGPLYO KOl TV GUVEYLOT TNG
KPATNONG TOV G PLANKN, TO AKACTNPLO £KPVE OTL LITAPYEL KO TapaPioon TV
GpBpwv 5 map. 1 kar 4 g EXAA, mov KOTOYup®VEL TO OIKOUMUO GTNV QLGIKY|
elevbepio KO TPOCOMIKT ACPAAELQL.

"% European Court of Human Rights, Third Section, case of Dugoz c. Greece, Application
no. 40907/98, Judgement 6™ March 2001(Strasburg), BA. ITapaptnpo
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< Yro0con Peers c. Greece'?'- gevteMoTIKEC cuVONKES KpaTnonc
(ap0po 3 EXAA) kor mopofiocn TOV SIKOLOUATOSC GTNV LOLOTIKN
Com (ap0Opo 8 EXAA):

Tov Avyovato tov 1994 o Bpetavog Peers, o omoiog elye 1€0el 6e amotoliveon
amd npwivn, cuVeEAAEON 610 agPodpOO TG ABNvag Yoo Kotoyn Kot dtakivion
VOPKOTIKOV Kol HETAQEPONKE GTO KpatnTiplo Tov Actuvopkoy Tunuatog g
AAeEdvopag, Omov kpatndnke vy S puépeg. Amd exel, petaeépbnke otnv
YOYLOTPIKY TTTEPLYA TOV ELAOKOV Kopudadiov. AkoroObmg, petapépbnie otig
eviakéc Kopvdaarov. X1ig 28 TovAiov o atdv kpidnke Evoyog amd to Tpiuerég
Eopeteio AOnvav otig katnyopieg mov tov elyav mpocsoyBei. Katd m didpkeia g
dlapovng tov otig PLAaKES Kopudadriov, o artdv woyvpiletar 6t o1 GuVONKEG
dwPiwong Mrav andvOporec.. Zvykekpiuéva, Katayyeher 6Tt dgv Tov d6Oncav
o0te povya, oevtovia, HaSIAdpL, camovvl 1 Yapti TOVAAETOG, TOPd HOVO
KovPépteg. Avaykaldtav va daveiletar Aetd yuo va eEacparioet Ta amapaitnta.
Ot tovaAétec NTav TOHMOL ’TOVPKIKOL’’ KOt cLYVO Kataelhylo yotdv. Evd ot
evrokég eiyov 250 — 360 puAakiopévoug, vnpyav poévo 10 viouc-cmAnveg mov
T0 Yedva ’erhosevovoav’’ to amofAnta tov yatmv. Agv vanpye (eotd vepd
00TE Y10, UTAVIO OVTE Y10 TAVGLLO TV POVYMOV. ZVYVA SEPEVE GTO KEAL Lle AAAOVC,
aAAd Covoe omnv amopdveon, aeov Kavelg dev pwAovoe ayylkd. Emiong, dev
VIPYE POG 6TO KEAL, 00TE YPOHVOG Y10 AGKNOT).

Tic katayyeriec Tov Ayyiov emPePordverl kot 1 Emrponn "Epevvag mov otdinke
exel. Xopakmplotikd, mapopotdlel Tic cuvOnkeg Kpdtnong pe <’ pecotmvikes’’.
Metalh GAA®v, M TovaAETO NTOV TOCO KOVTA GTO KPEPRATL TOL OTOTEAOVGE
mpoéktacn tov. M {éotn ota dopdtio MTov aeopNT Kot TOAAEG (QOPES
KUKAOQOPOLGAY 0poLPaiol. TO KEAL TOV UTOHVTOG OEV LINPYE KOV VEPOYVTNG.
2VVENMG, TO0 AIKOGTAPLO EKPLVE OTL VTLAPYEL TPOPAVNG Ttapafiacn Tov dpbpov 3
™mg EXAA, Myo tov adikaioAdyntmv cuvOnKov Kpatnong, mov mpocBailovy
mv avBpomvn aSompénela (ko emmAéov TV oviictolyov dtdEewv Tov
oepK. g EALGSOC).

Axoun, 10 Awaotiplo €kpve OTL 0 ITOV GTEPNONKE TOL SIKOLDUOTOG GTNV
wotkn Con kot emkowvavio (apdpo 8 EXZAA kot 9 ko 19 tov Xvvtdypotoc)
yoti  aAAnAoypagio Tov avorydtav amd Tous PUANKES.

TéNog, 0 1oyvuPIoUdS TOL AITOVVTOC OTL 6TEPNONKE TO TEKUNPLO ABWOTNTAG TOV
(GpBpo 6 map. 2 EXAA) péyxpt va dwaotel, yoti NTOV QUAAKIGUEVOS UE
Katadikovg Yoo coPapd eykAnuato dgv £yve 0ektdg amd 10 EAAA, ywtl katt
TETOl0 0gv 00MNYel oIV €voyn TOL Kot €miong Ogv mpoPAEmETAL 1| XWOPLOT
QLAAKION VTOSIK®V —KATAOTK®V.

120 European Court of Human Rights, Second Section, Peers c. Greece, Application no.
28524/95, judgement 19™ April 2001, (Strasburg), Pr. ko Iapaptnpo ce.
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< Yro0son Portington c. Greecem-npécﬁacn KOTNYOPOVUUEVOV GE
OLKUGTNPLO GE EVAOYO YPOVIKO OLIGTNUO OTO TNV OTAYYEAMO TNC
TOWIKNE KUTNYOPioc:

O Ayyhog Porington cvveAeOn to 1988 xobmg mepvovoe ta cbvopa g
EAMGOoc pe v katnyopioa @oévov ( to 1995, katd tnv mpomnyovuevr] TOL
eniokeyn otnv EAAGSa) kor omhogopioc. O ortdv kpoatbnke otig @uAakég
Kaotopiag kou , petd amd Povievpa tov XvpPoviiov ITAnppeieiodikov kot
Epetov, owdomke amd 10 Mwktd Opkotd Awactipo Oeccarovikng.
Koartadwdomke o Bavotikn mowvn yio avlpomoktovia kot, 1ooPBio kdbepiEn yio
Anoteila kol og mEvte xpovia GUAGKIoN Yo, omhoopia. Tov 1610 ypdvo, 0 cTOV
doknoe £peon oto Mwtd Opkotd Egeteio yuo EAdewyn paptopov kot
amodeifemv. Metd and aAlendAAnies KaBvoTePOELS, 1 £PECT] TOV EKOIKACTNKE
otig 12 Ogfpovapiov 1996 kot n mown Tov amd Havatikny petaTpannke 10Ol
KaOepén.

O artdv mpocépuye 010 EAAA Yy mapafiaomn tov dpBpov 6 map. 1 e EXAA
COUUPMVO. [LE TO Omolo : “‘Tav mpoowmov Exel dikoiwua Omws 1 vVaobeaic Tov
oikaotn dikaiwg onuoaio kai eviog Loyikng mpobeouiog..”’. To Akactiplo £Kpve
0Tt M molvmhokdtnTa TG VIOBeong dgv dikaoAoyel v koBvoTépnon g
ekdlkaong g €peonc. Av kol vy Kamoleg kabvotepnoelg otn dndKocio
€vBuvOTaY 0 KPATOVLEVOC, Ol HEYOADTEPES KABVGTEPNOELS TPOKANONKAV ard TNV
adpdveln TV eAAMVIKOV Apyov kol Awoaotnpiov. Opwmg, dev emdKAGTNKE
amolnuimon vép Tov, Tapd LOGvVo N IKAVOToiNeT TG dKAiwoNG TOL.

12! European Court of Human Rights, case of Portington c. Greece, (109/1997/893/1105) ,
Judgement 23 September 1998, (Strasburg). , BA. [Tapdpmuo cer. v
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XYMIIEPAYXMA

Méoa amd v epyoacio ovtn SeAvnKe M TEPAOTIO oNUacic. TOL €YEl M
avayvVOPIoT KOl TPOGTAGIN TWV GUVIAYHATIKOV SIKAIOUATOV TOV KPOTOVUEVOV.
Ot KpoTOLUEVOL, €VPICKOUEVOL GE HioL €101KN KLPLOPYIKY GYECTN dVvVAVTOL Vo
VTOGTOVV TEPLOPIGLOVG TOV OIKOUMUATMOV TOVG ~ TEPLOPICUOL 01 omoiot yivovrtal
avektol kol glval VOHIIOL HOVo €POGOV €QPAPUOGTOVV BEGIKA 6TO TANIGLO TNG
€101KN G KLPLOPYLKNG OYECTG.

‘Etot, ta untpkd dikaidpata, 0rmg ) avOpamivn aSlonpéneia, 1 {on Kot 1 vyeio
dgv Umopohv Vo TEPLOPLGTOLV ~ 1| TEPLOPIOTIKN TNG EAeLOepioc moivn dev pmopet
o€ kapia mepinTmon vo pTacovy 6€ TPOGROAT TOV SIKAIOUATOV QVTMV.

Axopa kot to kateoynVv meplopllopevo dikaimpo g erevbepiag dev umopel va
nepropiletarl adlokpitwg, oAAG e T 6OOTN EMPOAN TNG TOVNAG KOl TNPOVUEVNG
™G apyns g avaroyikdétrog. H otépnomn g puoikng edevbepiog dev onuaivel
KOl TEPLOPIGUO TNG TMVELHOTIKNG eAevbepiog, TG €AevBepng avamTvéng g
TPOCOTIKOTNTAG, OVTE OTEPNON NG eAevBepiag yvoOUNG Kol WEDV Kol TOV
OKOLOUATOG otV TEYVN, TNV Todeio kot tov afinticpd. Amdivtn otépnon
EMIONG TOL OIKOUMUATOS OTNV OIMTIKN KOl OIKOYEVELWNKT (MM KOl EMKOIVOVIN
dgv elvon emutpenty , OAAG Kou €00 yivetal OeCIK) TPOGOPLOYN TOV
OIKOOUATOV QVTOV GTNV E01KT KUPLOPYIKT OXECT] TV KPATOLUEV®VY. AKOun, N
Bpnoxevtikn ehevbepio dev umopet vo TEPLOPIGTEL GTOV TLPNVA TNG, EVOEXOUEVWDS
Opmg vo teBovV TEPLOPIcUOl TNV AoKNoN TNG. Ady® TG VOGS TG CTEPNOMNG
™G QUOIKNG €AevBepiag, elvar Aoyikd va mepropiletar to dkoiopa TOv
ouvépyeobat, To dKoimua 1010KTNG10G, TO dKaimp TOV EKAEYELY Kol eKAEYEcO
Kot 10 Owaiopo oty epyoacsio  PéPota, vmapyovv €0kég dSatdEels oTO
€0MTEPIKO OlK10 OV KaBopilovv TOV TPOTO AGKNONG T®V OIKOUOUATOV QLTMV.
Ta dikoudpoto OU®e mov dev TPEMet yia kovéva Adyo va mepropilovrtat eivat avtd
TOL APOPOVV KLPIWE TO JKAIWUN OTO VOUPO OKOOTH, TO OKOIOUO NG
avagopdg, v tpnon ¢ opyng nullum crimen nulla poena sine lege kot to
daimpo EVwoung TpooTaciog Kol TPponyoOUEVIC aKPOOONS, GE GUVOVAGUO LE TO
TEKUNPLO TG AB®ITNTAC.

To Zovtayua, n EXAA (mov €yel yio ™ yopo pog vaepvopodetikny oyd) , ot
debveic ovpPacelg kabdg kot o ZoepK Beomilovv dtaTdéelg Yo TNV Katoyvpmon
Kol EEQGPAMOT] TOV GLVTAYUATIKOV OTKOLOUATOV TOV KPOUTOVUEV®V.

[Mopdra avtd, n EAANVIKY TPpayHoTIKOTNTO ivorl amoyontevTiky. Téco 1 Aebvnig
Apvnortio 660 Kot 10 Evponaikd Awaostiplo Atkaiopdtov tov AvOpdmov givon
KaOnUeEPVEL AVTIHETMTO [LE KATOOTAGELS TOV TOPP® OmEYOLYV OVTA OV opilovv
ta. vopoBetpata. Ot kpatovpevol, ToALEC popéc, avaykalovior va {foovv og
andvOponeg cuvOnkeg, eSevteMoTikég yioo TV oSlompéneld tovg. Agv etvan
OTAVIO POIVOUEVO OVTE 1) KOKOTOINGMN Kol 0 Bacavicidg Tovg, ovTe 1 advvapic
OOKNCEMS TOL SKAIOUATOS TOvg oe dikoun dikn. Kowrdlovrag kaveic v
KOTAOTOON OTIS oNUepvEG @LAOKEC, Ba éleye OTL O Ta vopoBeTruato mTov
Sc@AAMEOVV T SIKALDOUOTO TOV KPATOVUEVAOV OV givor Tapd uyoAdyto.



IHHEPIAHYH

Ta SKUOUATO TOV KPOTOVUEVOV KOTOYVPOVOVTAL GTO XUVTOYUO, TOV
Yoepoviotikd Koodwka, tig oebveig ocvppaceic mov €xel kupmoel 1 EALGSa kot
v EXAA (mov éyet vepvopoBeTikn 1oy0 Yo T yOPoL LaG).

Ot kpatovpevol Bpickovial og piol 01K, AVAYKOOTIKY] KUPLOPYIKN OXECT LE TO
Kpdrog. E@dcov ov wuplapyikés oyécelg elvar o xoteoyv ymopog Tmv
TEPLOPICUDOV TOV OIKOIOUATOV, €ivol avATOQEVKTOS O TEPLOPICHOS KATOI®V
OO UATOV TOV KPUTOVUEV®V.

Ta dikondpoato avtd SV OVOGTEALOVTAL EVIEADGC, OALA TposapuOlovTon Bec KA.
Tétown Swkoudpato eivor to Swkaiopo oTnv TVELUATIKY €lgvbepion kol
elevbepn avamnTLEN NG TPOCOMIKOTNTAS, N €AeLBepion YvdUNG Kol 10DV, TO
dwaiopa otV modeio, TNV TEXVN Kot Tov afANTIGUS, TO SIKOI®UN GTNY WOUOTIKY|
Kol owoyevelokn Cmn, To dikaiopo tov cuvépyeohal, T0 dkaimpo 1010KTNGIog
Kol TO OtKoimpo Tov ekAEyelv Kot ekAéyesBar kot 1o dwkaiopo oty epyocia.
Emiong, n Opnokevtikn elevbepio Oev emurpémetor vo meploplotel, OAAA
npocappoletoar Beopkd g mpog v doknon e Avtifeta, To pNTPIKA
dwoudpato 0mwg 1 avOpodmivn a&lompéneia, n Cmn kol 1 vyeia elval avenitpento
va meploptotovy. H otépnon g @uoikng eievbepiag mepropiletor 660 avtd
emPaireTon amd TV oTeEPNTIKN NG eAevBepiag movr. AKOpHa, TO SIKOCTIKA
GUVTOYLLOTIKA SIKOLDUOTO TOV KPATOVUEVOV dgV dhvaTal Vo, TEPLOpIcBovv.
AvoTuymg, EMMNVIKN  TPAYUATIKOTNTO OEV  OVTOMOKPIVETOL TAVIO OTIG
GUVTOYHOTIKES Kol VOUOBETIKEG pLOLUGELS TOV SIKOMOUATOV TOV KPOTOVUEVOV.
Avtd @aiveton 1060 amd TG ekBEoelg ™ AleBvoug Apvnotiog 060 Katl amd TIg
amopdoelg Tov EAAA katd g EALGSag.
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SUMMARY

The rights of the prisoners enshrined in the Greek Constitution, Penitentiary Code,
international conventions ratified by Greece and the European Convention of
Human Rights-ECHR (which lays above common law in our country).

The detainees are in a special force of dominant relationship with the State. As
executive relations is the main area of restrictions of rights, it is inevitable to limit
some rights of detainees.

These rights are not totally suspended, but fit by the certain circumstances of the
estate. Such rights are the right to intellectual freedom and the free development
of personality, freedom of opinion and ideas, the right to education, art and sport,
the right to private and family life, the right of assembly, property rights and right
to vote and the right to work. Also, religious freedom may not be restricted, but
fit in the certain circumstances as exercised. Instead, the mother rights as human
dignity, life and health are unacceptable to any restriction. The deprivation of
physical liberty is restricted as required by the deprivation of liberty. Even the
judicial constitutional rights of prisoners may not be restricted.

Unfortunately, greek reality does not always correspond to the constitutional and
legislative arrangements for the rights of prisoners. This seems both from reports
by Amnesty International and by the decisions of the ECHR against Greece.
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HEPIAHYH NOMOAOITAX:

s XtE 2611/2004 — vrd0eon mpocmmikng KPATNONG Yo ¥PEN TPOG TO
Anuoocio :
v vedBeon avt 10 XTE anepdvOn 6t 1660 ot dratdéelg tov KEAE
060 kot o dtdéelg 231-243 tov KAAw mepi mpocwmokpdtnong eivon
AVTIGLVTAYUATIKEG, Yioti meplopilovy véptepa TNV PLGIKN AgvBepia
(apBpo 5 map. 3 X) kar Biyovv v avBpomvny aSompéneia (dpbpo 2
nap. 1 X). To dnuocio coppépov mov e&umnpeteitarl pe v eiompain
tov onuociov €060V dev  dkalohoyel avTd TOV  VIEPUETPO
TEPOPIOUO TG  avOpdOTIVNG  0ElOTMPEMENG MOV  GUVETAYETOL T
TPOGMOTIKT KPATNOT).

<> 2tE 250/2008 —vmdBeon mpoowmikng KpATnong yyuvnt yio
XPEN TPOg 10 ANuoc1o:

2mv vrobeon avtn 10 XTE anepdvin 61t 160 ot datdEelg 100 KEAE
000 ko ot drataelg 231-243 tov KAAwK mepi mpocwmokpdtnong sivon
avticuvtaypatikés. Allwote, o KEAE opilet pntog o611 o
TPOGMOTOKPATNON dev voeitan €1 BAPOC TOL €yyunT TOL OQPEAETY.
[Tépa and v moapaPioon tov dpbpwv 2 mop. 1 kot 5 mwap. 3 T0VL
Yuvtdypotog, vrdpyel ko mapafiocn e apyng amaydpevonsg 600
mowmv Yo to 1010 mpdypo ( €KTION TMOWNG Kol OLOKNTIKOG
KOTOVOYKOOUOG) Kol Mg oapyng ™S  avaioywoémroag. H
Tpocwmokpdtnon dev emPoAieton 1OiwG OTIG TEPMTOGES OMOVL O
0QENETNG PploKeTal O AVIIKEWWEVIKT] advvapio vo mAnpoost. H
peoynoio otnpilel v dmoyn| g otig gyyvnoels tov KAAw kot og
vopoioyio tov EXZAA.

% European Court of Human Rights, Second Section, Kmetty v. Hungary,
Application no 57967/00 (Judgement 16 December 2003,
Strasburg), - vméBeon KakopeTayeiplong amd AGTUVOUIKOVG :

Ymv vndBeon avtr, 0 evlywv kotnyopnoe TV AGTLUVOMIOG NG
Ovyyapiag yw xaxopetoyeipon, &viodapud amd AGTLVOUIKOVG,
TOPAVOUN KATOKPATNON Kol Tpavpatiopos . To dikaoctiplo ékpive
ot vrapyet mapaPiocn tov apBpov 3 g EXAA ywati n anaydpevon
OVTNG TNG CLUTEPLPOPAS ivar amdOALTN Kot 0V EMOEXETAL EEMPETELG
aKOUO KOU Of TEPUWITAOOELS KOTATOAEUNONG TOL  OPYOUVMOUEVOL
EYKANUOTOC. ZOUQ®VO, LE TNV O1TIOAOYio TOL dtkaotnpiov, to apbpo 3
amotelel Bepeddn apyn ™G Anpoxpatiog kot oev givor deKTIKO
eEAIPEGEMV KO TEPLOPIGUAV.
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European Court of Human Rights, Third Section, Sadic Onder v.
Turkey, Application no 28520/95 (Judgement 8 January 2004,
Strasburg) — vrdBeon BacavicLoD VIOTTOL Y10 TPOUOKPATIOL ©

To Awoaotiplo d€ymnKe TOLG WGYLVPIGHOVS TOL CLTOVVTOG, O OTOI0g
ocvveMeOnke Kou Pacaviotnke, pe v aitoloyio 6Tt givon VITOTTTOS Yo
TpopoKpaTio, Topd TNV EAAEWYN OMOOEIKTIKOV GTol ElmV , otnplopevo
oto anapafiocto e avOpamivng aélonpénelag katd to apbpo 3 EXAA.
Apxel xor M mBavoldynon tov Pacavicnpiov yu va vriapéet
mopafioaon, okOpo KOl 0V TPOKEITOL YO TNV KOTOGTOAN TNG
TpopoKpoTiog

X/

< European Court of Human Rights, Premiere Section, Henaf c.
France, Requete no 65346/01 ( Judgement 27 november 2003) —
vrobeon  “aivcodeoipatog’’  achevodc  KpoToupévov  GTo
KpEPATL TOL VOGOKOUEIOL:

Xy vtdbeon avtn, 6oL 0 EVAYWV (KPOTOVUEVOS) 0AVGOOEONKE KATA TN
dupkela TG vOyTag 6to KpePATt ToL vocokopeiov 6to omoiov giye petapepOet
v pio wrpikn enépPaon, to EAAA éxprve 6t vanpée mopafioon tov dpbpov
3 g EZAA yiati ) enikivéuvotnTo ToL KPOTOVHEVOL EV STKOLOAOYOVGE TO
pétpo ato. Mapapractnie, dniaodn, to apbpo 3 g EXAA and andyewng
napoPioong g apyns g ovaAoytKOTNTOG.

X European Court of Human Rights, Third Section, Perry v. the
United Kingdom, Application no 63737/00 (judgement 17 July
2003, Strasburg), - vmdbeon mapaficong wwtkng Cong
KPOTOVUEVOL UE KAUEPES ACPALEIOG:
To EAAA, oty vndbeon avtn, Sevpuvoviag v €vvola TG OIOTIKNG
Cong, ékpive OTL 1 KOTOYPOPT] GE EVOL AGTLVOULKO TUNHO TOV TPAEE®V EVOG
KPOTOVUEVOL TOV NTOV VTOMTOG Y. ANOTElEG, amd Kapepa ac@UAEiag, eV
ayvoio Tov, KOl 1 ¥PNON OVTAG TNS KATUYPAPNS YOl TNV OVOYVMOPLoT TOV
VROTTOL amd phpPTLPES GLVICTA Topaficon T WTKNG (N Av kot N
mopakorovdnon TV TPASewv €vOg OoTOHOL G OMUOGLO  YOPO UE
OTTIKOOKOVOTIKG HECOH Ogv omoteAovv mapéufacn oty Wtk o1, M
HOVIUT] KO GUGTNIATIKT KOTOYPOPT) TOVS LE KOTOL0 OMMTEPO CKOTO UTOpPEl
va omoteAécovV TapaPioon g WiwTikng Long.

European Court of Human Rights, Second Section, Doerga v. The
Netherlands, Application no 50210/99 (Judgement 27 April 2004,
Strasburg), - vtdé0eon mapaficong WiwTikNE LONS KPOTOOUEVOD LLE
LOYVNTOQMVIGT TNAEQMVIKNG GLVOLOALEEMC :

2y vmobeom avty], N HLOYVNTOEAOVNOT| Ui0G TNAEPOVIKAG GUVOMALNG TOV

KPOTOVUEVOL LE TNV AOEPPT] TOV YpNoLoromOnke apyodtepa amd T Apyég
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™m¢s OAlavdiag yioo v katadikn tov, 7y v Ekpnén evog EKPNKTIKOV
unyaviopod kdteo oand €vo ovtokivnro. To EAAA éxpwve 611, mapd to
YEYOVOG OTL 1] LAYV TOQOVNON TNAEPOVIKOV GUVOUIAMY TOV KPATOVUEVOD
HE ATOHO €KTOG TNG GLAOKNG Mmopel va eivar avoykaio, to vopoBeTikd
Kelpuevo mov mpoPAénet avt) v wapépuPacn oy Wwtikn {on, Tpénet va
elval cagéc Kol vo TPOCTATEVEL TOV KPATOLHEVO amd avbaipeteg
TapaPLdcels TOL SIKAIOUATOS TOL Y10 GEPAGUO TNG WIMTIKNG TOv {oNG Kot
NG EMKOVOVIOG.

D

» European Court of Human Rights, Fourth Section, case of Bekos and
Koutropoulos v. Greece, Application no. 15250/02, judgement
13th December 2005 (Strasburg)- vréfeon kakopetayeiplong ko
Bacaviomnpiov kpatovpuévaov amd  oOpyava g EA.AY  pe
POTCLOTIKG KivTpa

2mv vwobeon avtn, ot Vo autovvtec, EAAnveg Popud mov cvuveAnedncav to 1998,

petapépOnKoV 010 aoTUVOUIKO TUNHo MeocoAoyyiov Omov ACTLVOUIKOL TOVG

EvAoKOTN oAV LE KAOUT KOl GLOEPOAOGTO, TOVG XAGTOVKICAV KOl TOVG KAOTGN oY,

toug ameilnoav pe ocefovarkn emifeon ko tovg €&OPploav AekTikd. XTnv

amoeoct tov, To Evponaikd Awkactiplo Avlporivov Atkaopdtov dwumictove

011 01 dVo Popd elyav vrootel amdvOpwmn Kot TATEWVMOTIKY LETOYEIPIOT GTO YEPLOL

MG aoTLUVOUING, OTL Ol OPYES TOPEAEWWOV VO, OLEVEPYNGOLV OMOTEAEGOTIKN

€PELVA Y10L TO TEPIOTATIKO, KO OTL Ol OPYEG TAPEAELY AV VO EPELVIIGOLY TOL TTIHVA

POTGIOTIKA KIVTPO TG® Ao TO TEPIGTATIKO ~ VILAPYEL, GLVETMGS, TopaPiocT Tov

apBpov 3 g EXAA, mov amayopevet ta facavicTipio.

< European Court of Human Rights., Second Section, case of
Makaratzis v. Greece, Application no. 50385/99. Judgement 20™
December 2004 (Strasburg) — vmdfeon  kwddvov  Lonc

Katodiwkouevov and v EA.AY :

v vtdheon T, 0 AITOV TPOLUOTICTNKE Kot Kvovveye va yacel T {on Tov
VO Katadlwkotay and mepimoikd oynpata s EAAnvikng Actuvopiag, xopig va
glvor vmomtog ywo  ovykekpévn mpdaén. To Awootipo katéinée oto
cuumEPaco OTL Ot AGTUVOUIKES ApPYEG PAVNKOV OVIKOVES GTO VO PEPOVV ELG
éPag TV Kotadioén kot vrdpyel Tpoeavng mapafiocn tov apbpov 2 g EXAA,
Kot pdota g mop. 1, aeod to Bvua wg ek Badpatog dev Exace T (oN ToL Kot
a@oL 0ev oToyEHeTOVVTOL KOV Ol TPOVTOOEGELS TEPLOPIGLOD TOV SIKOUDIATOG
ot Lo, Tov PNTOS avapépoviat otV Tap. 2 Tov apbpov 2 g EXAA.

X European Court of Human Rights, Third Section, case of Dugoz c.
Greece, Application no. 40907/98, Judgement 6th March

2001 (Strasburg) — vto0eon eEEVTEMOTIKOV GLVOINKOV KPATNONG:
Ymv vndBeon avt, 0 artdv oyvpileTon Gt 01 GLVONKES KPATNONG OTIg
QLAOKES ApameTodvos NTay amdvOpomeg Kot EEEVTEMOTIKES G TPOSG OAEG
Tic wroxés (vyevn, eoynto, wrpikn mepibBoiym xtd.). To Awoaotiplo
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aropdcioe OtL vrdpyel mopafioon Tov Gpbpov 3 ™ EXAA , to omoio
KOTOYVPMVEL TNV OOYOPELOT) EEEVTEAMCTIKNG HETOYEIPIONG TOL TPOGPAALEL,
petald dArov, v avBpomivn aéia.

European Court of Human Rights, Second Section, Peers c¢. Greece,
Application no. 28524/95. judgement 19 April 2001, (Strasburg)
— unobeon egvteMoTikdV cuvOnkdV KpdTnonc :

v voBeon avtr], T0 AKOGTPLO EKPLVE OTL LITAPYEL TPOPUVIG Tapafiocn Tov
Gpbpov 3 g EZAA, MOyo TV adKO0AOYNTOV cLUVONKOV KPATNONG OTIC
oviakéc Kopvdairiov, mov mpocsfaiiovv tv avBpomivn alompéneio (Ko
emmAéov TV avtictoryymv dwtdéemv tov ZoepK. e EALGSAG).

Axoun, to Awootplo &kpive OTL 0 0TV OTEPNONKE TOL SIKAIOUATOG CTNV
Wtk {on ko emkowvovia (dpbpo 8 EXAA kot 9 kot 19 tov Zvvtdypatog)
yoti  aAAnAoypopic Tov avoryoToV omd ToOLG PUANKEGS.

R/
A X4

European Court of Human Rights, case of Portington c. Greece,
(109/1997/893/1105) , Judgement 23 September 1998, (Strasburg),
- _vmobeon un oamovoung ypnNoTng Kol EYKOIPNG  OROVOUNG
JKA10GVYNG:
Yy vtdbeon o, 0 ATOV KatoyyEAAEL TNV Kabvotépnon g eKOTKAoMG
™G €QPEGEDG TOV, VO &V T® UETAED avTneTdmCe v Bavatikny mown. To
AwaoTiplo £KPve OTL 1] TOAVTAOKOTNTA TNG OTOPOCNS dEV OIKOMOAOYEL TNV
KaBvotépnon ¢ ekdikaons g £peong. Av Kot yuo Kdmoleg Kabuotepnoelg
ot SwdKacio evhLVVATAY 0 KPATOOUEVOS, Ol HEYOADTEPEG KOOLGTEPNGELS
TPOKANONKOV amd TNV AOPAVELL TOV EAANVIKOV ApYdv Kol Akaotnpiov.
Ouwmg, dev emdikdomke amolnumon vEp Tov, mapd HOVo 1 1KovomToinom
g OKaimong Tov.
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XYNTOMOI'PA®IEX

X3

S

EAAA: Evponaikd Awoaotiplo Akaiopdtov tov AvOpmmov
EZAA: Evponaikn Zoppacn Arkaiopdtov tou AvOpomov
KAAwi: Koowag Atowkntikng Atkovopiog

KITowA: Kddwag [Towvikng Awovopiog

KEAE: Kadwog Ewonpdéewv Anpociov Ecodwmv
AokE@AD: Atowntikd Epeteio AOnvav

[TK: TTowwog Kddwkag

21E: ZopPovito g Emkparteiog

YyEvpX: Zyédo Evpomaikod Xvvtdypatog

2: Zovtaypa g EAAGdag

ZoepK: Zogpovictikog Kmokag

OHE: Opyovionoc Hvopévov E6vov

X3

*¢

X3

S

X3

*¢

X3

S

X3

*¢

X3

S

X3

*¢

X3

S

3

*¢

X3

S

3

*¢

AHMMATA

SUVTOYHOTIKG OIKOUMUOTO - QOPELG SIKOMUATOV - YEVIKT GYE0T — E101KN
oY£01M — TOWIKT OYXE0T — E0IKN KLPLOPYIKN OYECT — TOWN — KPOTOVUEVOL-
avBpomvn aéia — 1o6tTa. — PLGIKY eAevBepia — LN — Vyeio — TPOCOMIKY|
ac@aAele — nullum crimen nulla poena sine lege — vOupog dikaotg —
Wtk (o1 — owoyevelokn {on — avagopd — cuvEépyesOot — OpNOKEVTIKT
elevbepia — ehevbepia yvoung — ehevbepia 10edv — modeio — W10k GI0 —
EMKOVOVIOL — €vvoun mpootacio. — mPoMnyovuevn akpdacn — epyacio —
exAéyev — exAéyeaBar — Atebvng Apvnotia , Zovtoypo, EXAA

ENTRIES

Constitutional rights - rights bodies - a general relationship - a special
relationship - criminal relationship - a dominant special relationship - a
penalty —detainees (prisoners)- human value - equality - physical freedom -
life - health - personal security - nullum crimen nulla poena sine lege -
lawful judge - private life - family life - a reference - assembly - religious
freedom - freedom of opinion - freedom of ideas - education - property -
contact - legal protection - prior hearing - work - vote - election - Amnesty
International, Constitution, the ECHR
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ITAPAPTHMA :

e FEuropean Court of Human Rights, Second Section, Kmetty v.
Hungary., Application no 57967/00 (Judgement 16 December 2003,
Strasburg), - vtdHeon KOKOUETOYEIPLONC IO 0LGTLUVOULKOVE :

In the case of Kmetty v. Hungary,
The European Court of Human Rights (Second Section), sitting as a
Chamber composed of:
Mr J.-P. Costa, President,
Mr A.B. Baka,
Mr L. Loucaides,
Mr K. Jungwiert,
Mr V. Butkevych,
Mrs  W. Thomassen,
Mr M. Ugrekhelidze, judges,
and Mr T.L. Early, Deputy Section Registrar,
Having deliberated in private on 25 March and 25 November 2003,
Delivers the following judgment, which was adopted on the
last- mentioned date:

PROCEDURE

1. The case originated in an application (no. 57967/00) against the
Republic of Hungary lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”) by a Hungarian national, Mr Agoston Kmetty (“the
applicant”), on 21 December 1999.

2. The applicant was represented by Mr J. Somogyi, a lawyer practising
in Budapest and acting on behalf of the Hungarian Helsinki Committee. The
Hungarian Government (“the Government”) were represented by their
Agent, Mr L. Holtzl, Deputy State-Secretary, Ministry of Justice.

3. The applicant alleged, in particular, that he had been ill-treated by the
police and that the investigation of his complaints was inadequate, in breach
of Article 3 of the Convention.

4. The application was allocated to the Second Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
would consider the case (Article 27 § 1 of the Convention) was constituted
as provided in Rule 26 § 1.

5. On 1 November 2001 the Court changed the composition of its
Sections (Rule 25 § 1). This case was assigned to the newly composed
Second Section (Rule 52 § 1).
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6. By a decision of 25 March 2003, the Court declared the application
partly admissible.

7. The Government and the applicant each filed observations on the
merits (Rule 59 § 1). After consulting the parties, the Chamber decided that
no hearing on the merits was required (Rule 59 § 3 in fine).

THE FACTS

8. The applicant was born in 1946 and lives in Budapest.

A. Circumstances of the incident

9. The applicant is a merchant with business premises at the Budapest
Market Hall. On 22 December 1998 the police arrived at the Market Hall in
response to a bomb alert and required everyone to evacuate the building so
that it could be searched. The applicant and several other persons refused to
comply with this instruction. Following an argument lasting from 4 p.m.
until 5.45 p.m. between certain merchants, including the applicant, and the
police, the officer in charge decided to detain the applicant, believing him to
be responsible for the general disobedience to the order to evacuate.

10. The Government stated that when two police officers grabbed him
by his arms and started to hustle him out, the applicant threw himself on the
ground.

11. The applicant stated that he had not resisted the police officers and
that he had been grabbed without warning and his legs kicked from under
him.

12. Having immobilised the applicant, two police officers dragged him
through the Market Hall to the exit. Outside the building he was handcuffed
and forced into a police car and then driven to the Budapest IX District
Police Department.

13. The applicant stated that, while in the car, he was hit repeatedly by a
police officer.

14. On their arrival at the Police Department, police officers lifted the
applicant out of the car, hauling him up by the handcuffs attached to his
wrists.

15. As the applicant had suffered some bruises to his wrists and face, a
doctor was called. The applicant did not indicate to the doctor that he had
been ill-treated by the police.

16. The applicant maintained that at the police station he was taken to
the basement where at least four police officers repeatedly beat and kicked
him. One of them stepped on his belly with such violence that it caused
bowel movements. Subsequently, he was placed in a cell for about three
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hours. During that time a police lieutenant entered the cell, shouted at him,
abused him verbally and spat in his face.

17. Eventually two police officers fetched the applicant and escorted
him to the exit at about 9 p.m.

18. On 22 and 23 December 1998 the applicant was examined at the
National Institute of Traumatology and the Central Institute of Stomatology.

B. Proceedings on the applicant's complaint

19. On 23 December 1998 the applicant laid charges of ill-treatment and
unlawful detention against the police. In the ensuing criminal proceedings,
the Budapest Investigation Office heard the applicant, his wife and son and
five other witnesses who had been present in the Market Hall at the time of
the incident.

These witnesses, all from the applicant's side, confirmed that he had been
dragged through the Market Hall but they remained inconclusive as to
whether the applicant had been kicked off his feet or had thrown himself on
the ground in resistance.

The Investigation Office also heard Mr F., who was the commander of
the bomb disposal squad in charge of the operation at the Market Hall, as
well as the managers of the Market Hall.

20. The applicant alleged that in the course of his interrogation he
identified two of the police officers who had assaulted him and that he
selected their photographs from several shown to him. However, the
photograph of a third officer involved was not among those shown to him.

21. The prosecutor in charge obtained and watched a video recording
shot by a television cameraman outside the Market Hall at the time of the
incident, but found nothing of relevance.

22. The opinion of Dr M., a forensic medical expert, dated
24 March 1999, which was prepared at the request of the Investigation
Office, contained the following conclusions:

“[...] According to the documents on the medical examination of [the applicant]
carried out on 22 December 1998 at 9.58 p.m. at the National Institute of
Traumatology, his right-side upper incisor no. 1 was loosened, he had concentrical
bruises on the soft parts of both wrists and hyperaemia could be observed on a palm-
sized surface on the left side of the belly wall. He complained of pain in the right side
of his chest and the right ankle joint but no exterior signs of any injury could be
observed. The X-ray examination did not display any traumatic deviation either. The
diagnoses contained in the outpatient medical file, the medical report and the medical
opinion read as follows: 'Dislocation of the right-side upper tooth. Bruises on both
wrists. Bruises on the right side of the chest and on the left side of the belly wall.
Bruises on the right hand.'

[The applicant's] stomatological examination carried out at the Central Institute of
Stomatology on 23 December 1998 at 10 p.m. established the traumatic loosening of
the upper incisor no. 1 on the right side and that of both incisors on the left side. It also
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established that the bridgework between the upper teeth nos. 3 and 7 on the left side
became loose in a non-traumatic way. As treatment, his pain was alleviated and
'rehabilitative dental treatment' was proposed for him on account of the loosening of
the bridgework and of the incisors indicated above. The stomatological report contains
the diagnosis of 'loosening of the upper incisors'.

On the basis of the available medical files, it can be established from a forensic
medical point of view that [the applicant] actually suffered loosening of the upper
incisor no. 1 on the right side and of both incisors on the left side and, in addition,
bruises on the soft parts of both wrists and circumscript hyperaemia on the left side of
the belly wall.

The bruises on the right side of the chest and on the right hand diagnosed in the
traumatological medical files cannot be substantiated from a forensic medical point of
view, given that those diagnoses were based exclusively on pain alleged by [the
applicant] but no exterior signs of any injury could be observed.

[.]

1. [The applicant's] injuries as described in the medical files jointly and severally
healed within 8 days. No disability or serious deterioration of health may be expected
as a consequence of the injuries suffered.

2. On the basis of the available medical findings, it can be substantiated that the
body sustained three non-incisive knocks of maximally medium impact (kozepesnél
nem nagyobb erejii tompa eréhatas).

One knock may have affected the area of the upper incisors, necessarily at a
moment when the lips did not cover the teeth. The mouth was probably open since
three incisors became loose whereas the upper lip was not injured.

One knock may have affected the area of both wrists, almost certainly as a result of
handcuffing.

One knock may have affected the belly wall, most probably in the form of a blow
effected with an open hand.

It cannot be excluded that the injuries diagnosed in the medical files were
occasioned at the time specified by [the applicant] in the course of the police action.

It can be stated most definitely that the truth of [the applicant's] allegation as to the
degree and severity of the ill-treatment he allegedly suffered can be excluded from a
forensic medical point of view. This conclusion is supported by the consideration that
if [the applicant] had really been seriously ill-treated by several persons for a longer
period of time in the form of numerous blows and kicks to his body, he would also
have suffered, all over his body, injuries such as bruises of the covered soft parts. In
addition, as a result of the alleged fact that he had been dragged on the ground, he
would also have had bruises on the epithelium of the lower limbs.

On the basis of the medical files, however, only the fact of handcuffing can be
established. In addition to the latter, the mouth and the belly wall areas may each have
sustained a non-incisive knock of medium impact. A blow (iités) or a bang (Zitddés)
could equally have caused these latter injuries, which means that they could easily be
caused without ill-treatment, and simply result from an impact sustained in the course
of the police action during which physical force was applied in order to effect the
handcuffing.

3. The medical reports do not verify the alleged nose bleeding [of the applicant].”
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23. On 27 July 1999 the Investigation Office discontinued the
proceedings concerning the applicant's complaints against the police.
Relying on the above medical report, the Investigation Office concluded
that the applicant's allegations of ill-treatment were impossible to prove,
whereas his police custody had been justified on account of his resistance to
lawful police measures.

24. On 8 August 1999 the applicant complained to the Budapest Public
Prosecutor's Office against the order to discontinue the investigations.

25. On 24 September 1999 the Public Prosecutor's Office dismissed the
applicant's complaint. It noted that according to the medical documents in
the case — and contrary to his statement of complaint — the applicant's
injuries had healed within eight days. Furthermore, since his allegations
were impossible to reconcile with some of the witness testimony, the Public
Prosecutor's Office saw no reason to depart from the conclusions of the
Investigation Office.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

26. The applicant complained that he was ill-treated by the police, and
that the investigations into his related complaints had been inadequate, in
breach of Article 3 of the Convention, which provides:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

A. The applicant's arguments

27. The applicant submitted that several persons had witnessed the
incident at the Market Hall and that the injuries which he subsequently
suffered in police custody were recorded in a medical report. He
emphasised that the expert opinion did not exclude the truth of his
allegations.

28. Concerning the adequacy of the investigations, the applicant pointed
out that the criminal proceedings against the suspected perpetrators were
discontinued despite the fact that he had identified two of the police officers
who had assaulted him and that he had selected their photographs from
several photographs shown to him; the photograph of a third suspected
officer had not been among these.
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B. The Government's arguments

29. As to the substance of the complaints, the Government submitted
that there was no conclusive evidence to support the applicant's allegations
of ill-treatment by the police. They stressed that, according to the medical
expert opinion of 24 March 1999, the applicant's injuries could simply have
been caused by the force administered in order to overcome his resistance to
a lawful police measure, rather than by ill-treatment. The expert clearly
ruled out any truth in the applicant's allegations about the extent and
severity of his ill-treatment. When describing the possible causes of the
injuries, the expert observed that they might have resulted from knocks.

30. As to the adequacy of the investigations, the Government
emphasised that a proper examination was carried out. This involved
hearing the evidence of several witnesses and obtaining the opinion of a
medical expert. The investigation had to be discontinued for want of any
conclusive evidence. The expert opinion was of central importance in the
case, as it constituted the ground for the Investigation Office's finding that
the applicant's allegations of ill-treatment could not be proved and that the
proceedings should on that account be discontinued.

Furthermore, contrary to the applicant's allegations, the police officers
who had allegedly ill-treated him were identified in the course of the
investigation. The proceedings were discontinued for want of sufficient
evidence to support the applicant's allegations of ill-treatment, rather than
because the perpetrators remained unknown.

31. In sum, the Government maintained that neither the substantive nor
the procedural requirements of Article 3 of the Convention were breached in
this case.

C. The Court's assessment

32. Article 3, as the Court has observed on many occasions, enshrines
one of the fundamental values of democratic society. Even in the most
difficult of circumstances, such as the fight against terrorism or crime, the
Convention prohibits in absolute terms torture or inhuman or degrading
treatment or punishment. Unlike most of the substantive clauses of the
Convention and of Protocols Nos. 1 and 4, Article 3 makes no provision for
exceptions and no derogation from it is permissible under Article 15 even in
the event of a public emergency threatening the life of the nation.

The Court recalls that ill-treatment must attain a minimum level of
severity if it is to fall within the scope of Article 3. The assessment of this
minimum is relative: it depends on all the circumstances of the case, such as
the duration of the treatment, its physical and/or mental effects and, in some
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cases, the sex, age and state of health of the victim. In respect of a person
deprived of his liberty, recourse to physical force which has not been made
strictly necessary by his own conduct diminishes human dignity and is in
principle an infringement of the right set forth in Article 3 (see Assenov and
Others v. Bulgaria, judgment of 28 October 1998, Reports of Judgments
and Decisions 1998-VIII, p. 3288, § §§ 93-94).

33. The Court notes that only part of the applicant's alleged injuries,
namely, the loosening of an upper incisor on the right side and of both
incisors on the left side, bruises on both wrists and a hyperaemia on the left
side of the belly wall, were corroborated by the forensic expert (see
paragraph 22 above). However, for the Court these injuries alone were
sufficiently serious to amount to ill-treatment within the scope of Article 3.
It remains to be considered whether the State should be held responsible
under Article 3 for the injuries.

1. Alleged ill-treatment by the police

34. The Court observes that the medical expert commissioned by the
Investigation Office established that the applicant had been handcuffed and
found that non-incisive knocks, either blows or bangs, of medium impact
might have affected each of the mouth and the belly wall areas. The
applicant alleges that these injuries were caused by police officers when
they were beating and kicking him.

35. The Court considers that, since it has not been not disputed — either
by the medical expert or by the Government in their observations — that the
applicant was the victim of violence from some source on
22 December 1998, it is fair to assume that he sustained the above bruising
on that date in connection with his committal to the Police Department.

36. The Court notes that according to the witness statements obtained by
the Budapest Investigation Office the applicant was dragged through the
Market Hall. However, the medical expert expressed the opinion that any
such action would have resulted in the applicant having bruises on the
epithelium of the lower limbs, which was not the case.

Furthermore, the witness statements remained inconclusive as to whether
the applicant had been kicked off his feet or thrown himself on the ground
in resistance.

None of the witnesses said that they had seen police officers hitting the
applicant.

Lastly, the medical opinion obtained by the authorities does not seem to
support the applicant's allegations that he was repeatedly hit while in the
police car, or that he was beaten and kicked by several persons while in
custody.

In these circumstances, the Court finds it impossible to establish on the
basis of the evidence before it whether or not the applicant's injuries were
caused by the police exceeding the force necessary to overcome his
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resistance to a lawful police measure, either while immobilising and taking
him to the police station or during his custody.
2. Adequacy of the investigation

37. The Court does, however, consider that, taken together, the medical
evidence, the applicant's testimony and the fact that he was detained for
more than three hours at the Police Department give rise to a reasonable
suspicion that he may have been subjected to ill-treatment by the police.

38. The Court recalls that where an individual raises an arguable claim
that he has been seriously ill-treated by the police or other such agents of
the State unlawfully and in breach of Article 3, that provision, read in
conjunction with the State's general duty under Article 1 of the Convention
to “secure to everyone within their jurisdiction the rights and freedoms
defined in ... [the] Convention”, requires by implication that there should be
an effective official investigation. This investigation should be capable of
leading to the identification and punishment of those responsible. If this
were not the case, the general legal prohibition on torture and inhuman and
degrading treatment and punishment, despite its fundamental importance,
would be ineffective in practice and it would be possible in some cases for
agents of the State to abuse the rights of those within their control with
virtual impunity (see Assenov and Others v. Bulgaria, op. cit., p. 3290,
§ 102).

39. The Court observes that following the applicant's complaint, the
authorities carried out an investigation into the applicant's allegations. It is
not, however, persuaded that this investigation was sufficiently thorough
and effective to meet the above requirements of Article 3.

40. The Court finds it regrettable that the doctor who had examined the
applicant after his committal to the Police Department was apparently not
heard during the investigation. The doctor's evidence would have been of
utmost importance in determining whether the applicant had suffered his
injuries before or after his committal to the Police Department. In the
former case, the origin of those injuries could reasonably be considered to
have resulted from the force used to overcome the applicant's resistance,
whereas in the latter hypothesis, it would then have been incumbent on the
Government to provide a plausible explanation as to how the applicant, then
entirely in the hands of the police, sustained his injuries (see Ribitsch v.
Austria, judgment of 4 December 1995, Series A no. 336, p. 26; § 34).

However, the investigating authorities limited their scrutiny to obtaining
an ex post facto medical opinion, which for obvious reasons did not address
the issue whether or not the applicant had his injuries on arrival at the Police
Department.

41. The Court also notes the applicant's allegation that, when being
heard during the investigation, he identified two of the police officers who
had assaulted him and selected their photographs from among those shown
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to him; however, the photograph of a third officer allegedly involved was
not among the photographs.

The Court is not convinced by the Government's arguments to the effect
that the investigations were terminated for want of sufficient evidence,
rather than non-identification of the perpetrators. It considers that a
confrontation between all the suspects and the applicant could have
contributed to the clarification of the events.

42. Moreover, it does not appear to the Court that the suspected police
officers, although they may have been identified by the applicant, were
actually questioned during the investigation. For the Court, this unexplained
shortcoming in the proceedings deprived the applicant of any opportunity to
challenge the alleged perpetrators' version of the events.

43. Against this background, in view of the lack of a thorough and
effective investigation into the applicant's arguable claim that he was ill-
treated by police officers, the Court finds that there has been a violation of
Article 3 of the Convention.

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

44. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

45. The applicant claimed 1,200,000 Hungarian forints (HUF) for the
physical and mental suffering from the incident.

46. The Government found the applicant's claim reasonable.

47. The Court finds that the applicant can reasonably be considered to
have suffered non-pecuniary damage on account of the distress and
frustration resulting from the inadequacy of the investigations into his
complaints. Making its assessment on an equitable basis, the Court accepts
the entirety of the applicant's claim and awards him 4,700 euros (EUR)
under this head.

B. Costs and expenses

48. The applicant claimed HUF 220,000 in respect of the hourly fees of
his lawyer, charged in respect of 22 hours' work, and HUF 105,000 for
expenses incurred in connection to translation of documents, a total of
HUF 325,000.

49. The Government did not comment on the applicant's claims.
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50. According to the Court's case-law, an applicant is entitled to
reimbursement of his costs and expenses only in so far as it has been shown
that these have been actually and necessarily incurred and were reasonable
as to quantum. In the present case, regard being had to the information in its
possession and the above criteria, the Court considers it reasonable to award
the entirety of the claims, i.e. the sum of EUR 1,300 for costs and expenses
for the Convention proceedings.

C. Default interest

51. The Court considers it appropriate that the default interest should be
based on the marginal lending rate of the European Central Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 3 of the Convention
on account of the authorities' failure to carry out an effective
investigation into the applicant's allegations of ill-treatment;

2. Holds
(a) that the respondent State is to pay the applicant, within three
months from the date on which the judgment becomes final
according to Article44 §2 of the Convention, the following
amounts, to be converted into the national currency of the respondent
State at the rate applicable at the date of settlement:
(i) EUR 4,700 (four thousand seven hundred euros) in respect of
non-pecuniary damage;
(ii) EUR 1,300 (one thousand three hundred euros) in respect of
costs and expenses;
(iii) any tax that may be chargeable on the above amounts;
(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at a
rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points.
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e FEuropean Court of Human Rights, Third Section, Sadic Onder v.
Turkey, Application no 28520/95 (Judgement 8 January 2004,
Strasburg) — vrdfeson Bocovicuod VITOTTOL Yo TPOUOKPUTIO

In the case of Sadik Onder v. Turkey,
The European Court of Human Rights (Third Section), sitting as a Chamber
composed of:

Mr G. Ress, President,
Mr 1. Cabral Barreto,
Mr L. Caflisch,
Mr P. Kiris,
Mr B. Zupancic,
Mrs M. Tsatsa-Nikolovska, judges,
Mr F. Golciiklii, ad hoc judge,
and Mr V. Berger, Section Registrar,
Having deliberated in private on 4 December 2003,
Delivers the following judgment, which was adopted on that date:
PROCEDURE
1. The case originated in an application (no. 28520/95) against the Republic
of Turkey lodged with the European Commission of Human Rights (“the
Commission”) under former Article 25 of the Convention for the Protection
of Human Rights and Fundamental Freedoms (“the Convention”) by a
Turkish national, Mr Sadik Onder (“the applicant™), on 28 August 1995.
2. The applicant was represented by Mr M.S. Okcuoglu, a lawyer practising
in Istanbul. The Turkish Government (“the Government”) did not designate
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an Agent for the purposes of the proceedings before the Convention
institutions.

3. The applicant alleged that he was subjected to ill-treatment in police
custody in breach of Article 3 of the Convention.

4. The application was transmitted to the Court on 1 November 1998, when
Protocol No. 11 to the Convention came into force (Article 5 § 2 of Protocol
No. 11).

5. The application was allocated to the Third Section of the Court (Rule 52
§ 1 of the Rules of Court). Within that Section, the Chamber that would
consider the case (Article 27 § 1 of the Convention) was constituted as
provided in Rule 26 § 1. Mr R. Tiirmen, the judge elected in respect of
Turkey, withdrew from sitting in the case (Rule 28). The Government
accordingly appointed Mr M. F.Gdlctiklii to sit as an ad hoc judge

(Article 27 § 2 of the Convention and Rule 29 § 1).

6. By a decision of 29 June 1999, the Court declared the application
admissible.

7. The applicant and the Government each filed observations on the merits
(Rule 59 § 1).

8. On 1 November 2001 the Court changed the composition of its Sections
(Rule 25 § 1). This case was assigned to the newly composed Third Section
(Rule 52 § 1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

9. The applicant is born in 1969 and lives in Istanbul.

A. Treatment in police custody

10. On 9 July 1994 the applicant with fourteen other people was taken into
police custody by the Anti-Terror branch of the Istanbul Security
Directorate on suspicion of being a member of the PKK.

11. The applicant alleges that he was ill-treated and tortured in the police
car on the way to the Istanbul Security Directorate and during his detention
there. He claims that during his interrogation, he was blindfolded and
stripped naked. He was strung up by his arms in the form of torture known
as “Palestinian hanging”. His head was hit against the wall and he was held
parallel to the ground on his hands and feet. He was also electrocuted,
threatened and insulted.

12. The applicant further claims that he was coerced into signing a
statement in which it was stated that he had worked for and had been
involved in the terrorist activities of the PKK. After having signed the
statement prepared by the police, he was allegedly kept in custody for one
more week so that the signs of the ill-treatment to which he had been
subjected would disappear. During that week, he claims that a police officer
came to his cell at regular intervals and applied a medicine on his wounds in
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order to cover up the signs of ill-treatment. He claims that due to this
medicine his scars healed very quickly.

13. The Government submit that the applicant was questioned by the police
on 15 July 1994. They have produced a copy of a statement signed by the
applicant on this occasion.

14. On 22 July 1994 the applicant together with 14 other detainees was
examined by Dr T. Taner Apaydin at the Istanbul Forensic Medical
Department. According to the medical report prepared by Dr Apaydin, the
applicant showed no signs of ill-treatment.

15. On 23 July 1994 the applicant was brought before the Public Prosecutor
at the Istanbul State Security Court. According to the records of this hearing,
the applicant admitted that he had been involved with PKK related activities
in the past and had been convicted on that account by the Erzincan State
Security Court in 1989. He denied having any current relation with the PKK.
He stated that the police invented the statement taken in custody.

16. The applicant alleges that he was brought to the Public Prosecutor at the
Istanbul State Security Court together with the other detainees on 22 July
1994 but that the Public Prosecutor did not take his statement because he
had complained to the prosecutor that he had been tortured in police custody.
He further stated that because he told to the prosecutor that he was subjected
to torture, he was once again tortured by the police. The Government
contested this argument and stated that the applicant was brought for the
first time before the Public Prosecutor on 23 July 1994.

17. The applicant alleges that he told the prosecutor on 23 July 1994 of his
subjection to torture but that his statement was not taken into consideration
by the Public Prosecutor and was not written down on the hearing records.
18. The applicant further stated that he was not seen by a doctor before
being questioned by the Prosecutor on 23 July 1994 and consequently he
does not have any medical evidence concerning the torture he was subjected
to on 22 July 1994.

19. On 23 July 1994 the applicant was also brought before the Judge at the
State Security Court. He denied the allegations against him and stated that
he was not a member of the PKK. He further declared that the statement he
gave to the Public Prosecutor was true. The Judge ordered his detention on
remand.

20. The applicant claims that he told the State Security Court Judge that he
had been tortured in police custody and that he had explained this to the
Public Prosecutor at the State Security Court. However the case files show
that the applicant did not claim to have being subjected to ill-treatment
neither before the Public Prosecutor nor the State Security Court.

21. While the applicant was held in detention in prison, he requested to see
a doctor. The prison doctor prepared a provisional report for the applicant
and he was sent to the Eyiip Forensic Medical Department for a medical
examination.
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22. On 22 August 1994 the medical report prepared by the institution and
signed by the medical expert stated that the applicant complained of
widespread pain on his back, right arm and on both of his legs but that he
could not find any signs of traumatic lesions. The medical report further
stated that the complaints were not life threatening but accorded him one
day's sick leave.

23. On 15 June 1995 the Chamber of Medicine of Istanbul (Istanbul Tabib
Odasn), in the context of disciplinary proceedings following complaints,
found that Dr T. Taner Apaydin had concealed signs of torture in the
medical examinations conducted on several persons between 3 February and
7 October 1994 and he was, therefore, prohibited from practising as a doctor
for six months.

B. Criminal proceedings against the applicant

24. On 12 December 1994 the Public Prosecutor at the Istanbul State
Security Court filed an indictment with the court, requesting that the court
to apply Articles 168 §§ 1 and 2 and 169 of the Criminal Code and Section
5 of the Prevention of Terrorism Act.

C. Criminal proceedings against the policemen

25. On 13 September 1994 the applicant filed a complaint with the Istanbul
Public Prosecutor's Office. He alleged that he had been ill-treated while in
police custody and requested that proceedings be instituted against the
police officers. He submitted the medical report of 22 August 1994 as proof
of his ill-treatment.

26. On 11 January 1995 the Istanbul Public Prosecutor, referring to the
medical report of the Eyiip Forensic Medical Department, gave a decision
of non-prosecution on account of lack of evidence.

27. On 8 February 1995 the applicant filed an objection with the Beyoglu
Assize Court against the Public Prosecutor's decision.

28. On 7 March 1995 the Beyoglu Assize Court dismissed the applicant's
objections.

II. RELEVANT DOMESTIC LAW

29. The Court refers to the overview of the domestic law derived from
previous submissions in other cases, in particular Veznedaroglu v. Turkey,
no. 32357/96, 11 April 2000, Tepe v. Turkey (dec.), no. 31247/96,

22 January 2002, and Aksoy v. Turkey, judgment of 18 December 1996,
Reports of Judgments and Decisions 1996-VI).

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE
CONVENTION
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30. The applicant alleges that he was ill-treated in police custody in breach

of Article 3 of the Convention which reads as follows:

“No one shall be subjected to torture or to inhuman or degrading treatment
or punishment.”

A. Alleged ill-treatment of the applicant in police custody

31. The applicant alleges that he was subjected to torture while in police
custody. He claims that during his interrogation, he was blindfolded and
stripped naked. He was strung up by his arms in the form of torture known
as “Palestinian hanging”. His head was hit against the wall and he was held
parallel to the ground on his hands and feet. He was also electrocuted,
threatened and insulted.

32. He further alleges that he was also subjected to torture on 22 July 1994
after returning from the Public Prosecutor's Office.

33. The Government claims that the allegations of torture and ill-treatment
are unfounded.

34. The Court reiterates at the outset that Article 3 of the Convention
enshrines one of the most fundamental values of democratic society. It
prohibits in absolute terms torture or inhuman or degrading treatment or
punishment, irrespective of the circumstances and the victim's behaviour
(see Labita v. Italy [GC], no. 26772/95, § 119, ECHR 2000-1V).

35. The Court asserts that the allegations of ill-treatment must be supported
by appropriate evidence (see, mutatis mutandis, Klaas v. Germany,
judgment of 22 September 1993, Series A no. 269, pp. 17-18, § 30). To
assess this evidence, the Court adopts the standard of proof “beyond
reasonable doubt” but adds that such proof may follow from the coexistence
of sufficiently strong, clear and concordant inferences or of similar
unrebutted presumptions of fact (see Ireland v. the United Kingdom,
judgment of 18 January 1978, Series A no. 25, pp. 64-65, § 161 in fine).
36. In the instant case a number of facts raise doubts as to whether the
applicant, as he maintained, suffered treatment prohibited by Article 3.

37. The Court notes that the applicant did not invoke the ill-treatment he
was subjected before the State Security Court and the Public Prosecutor.
Although the applicant claims that he had complained of ill-treatment he
had allegedly suffered before these instances, the case file does not disclose
any evidence supporting his allegations.

38. The Court further notes that the medical report dated 22 August 1994
does not contain evidence of ill-treatment apart from the subjective
complaints of the applicant. The Court further notes that the applicant was
brought before the doctor for a medical examination after he had requested
it and that the applicant filed a petition with the Public Prosecutor
complaining of ill-treatment for the first time on 13 September 1994.

39. As for the findings of the first medical report, the Court considers in
light of the developments concerning the doctor who prepared the report, it
cannot be taken into consideration as credible evidence concerning the
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applicant's health at that time. However the Court notes that the applicant
did not question the reliability of the report before the authorities nor
demanded to see another doctor to examine him.

40. In conclusion, since the evidence before it does not enable the Court to
find beyond all reasonable doubt that the applicant was subjected to
treatment that attained a sufficient level of severity to come within the scope
of Article 3, the Court considers that there is insufficient evidence for it to
conclude that there has been a violation of Article 3 on account of the
alleged torture.

B. Alleged inadequacy of the investigation

41. The Court considers that where an individual makes a credible assertion
that he has suffered treatment infringing Article 3 at the hands of the police
or other similar agents of the State, that provision, read in conjunction with
the State's general duty under Article 1 of the Convention to “secure to
everyone within [its] jurisdiction the rights and freedoms defined in ... [the]
Convention”, requires by implication that there should be an effective
official investigation.

42. As in the case of Article 2, such an investigation should be capable of
leading to the identification and punishment of those responsible (see Labita,
cited above, § 119). Otherwise, the general legal prohibition of torture and
inhuman and degrading treatment or punishment would, despite its
fundamental importance, be ineffective in practice and it would be possible
in some cases for agents of the State to abuse the rights of those within their
control with virtual impunity (see Labita, cited above, § 131).

43. Whether it is appropriate or necessary to find a procedural breach of
Article 3 will therefore depend on the circumstances of the particular case.
44. The Court notes that the Public Prosecutor started an investigation as
soon as the applicant alleged that he was subjected to ill-treatment in police
custody. However it appears from the case file that the Public Prosecutor
relied only on the medical report of 22 August 1994 to conclude that the
applicant was not subjected to ill-treatment in police custody. Taking into
consideration that the applicant was in custody for fifteen days and that the
medical report was dated nearly one month after the applicant was taken
into custody, the Public Prosecutor could not be considered to have
conducted an effective investigation into the allegations of the applicant
making sure that the latter had the opportunity to participate in the process.
The case file does not reveal whether the Public Prosecutor took the
testimony of the applicant, the policemen nor any other possible witnesses.
45. In the light of the above, the Court concludes that the applicant's claim
that he was ill-treated in police custody was not subject to an effective
investigation by the domestic authorities as required by Article 3 of the
Convention.

46. The Court therefore considers that there has been a violation of

Article 3 on this regard.
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II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

47. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the
Protocols thereto, and if the internal law of the High Contracting Party
concerned allows only partial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured party.”

A. Damage

48. The applicant claimed a total of 10,523,520,000 Turkish Liras (TRL) of
pecuniary damage and 500,000 French Francs of non-pecuniary damage,
equivalent to 6,219 and 76,224,31 euros (EUR) respectively.

49. The Government did not submit any observations on these claims.

50. The Court considers that the applicant's claims in respect of pecuniary
damage are unsubstantiated.

The Court accepts that the applicant suffered non-pecuniary damage, such
as distress and frustration resulting from the inadequacy of the
investigations concerning his alleged ill-treatment. Making its assessment
on an equitable basis, the Court awards the applicant EUR 5,000 under this
head.

B. Costs and expenses

51. The applicant claimed a total of 10,000 German Marks equivalent to
EUR 5,112,92 for fees and costs in the preparation and presentation of his
case before the Convention institutions.

52. The Government did not submit any observations on this claim either.
53. The Court will make an award in respect of costs and expenses in so far
as these were actually and necessarily incurred and were reasonable as to
quantum (see, as a recent authority, Sawicka v. Poland, no. 37645/97, § 54,
1 October 2002

54. Making its own estimate based on the information available, the Court
awards the applicant in respect of costs and expenses EUR 2,500.

C. Default interest

55. The Court considers it appropriate that the default interest should be
based on the marginal lending rate of the European Central Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 3 of the Convention in
that no effective official investigation into the allegations of ill-treatment
was held;

2. Holds
(a) that the respondent State is to pay the applicant, within three
months from the date on which the judgment becomes final
according to Article 44 § 2 of the Convention,

84



(1) EUR 5,000 (five thousand euros) in respect of non-pecuniary damage;

(i1)) EUR 2,500 (two thousand five hundred euros) in respect of costs and
expenses;

(iiil) any tax that may be chargeable on the above amounts;
(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at a
rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;

3. Dismisses the remainder of the applicant's claim for just satisfaction.

Done in English, and notified in writing on 8 January 2004, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Vincent Berger Georg Ress
Registrar President

SADIK ONDER v. TURKEY JUDGMENT

SADIK ONDER v. TURKEY JUDGMENT
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e FEuropean Court of Human Rights, Third Section, Perry v. the United
Kingdom, Application no 63737/00 (judgement 17 July 2003,
Strasburg), - vdé0eon mopafioong WiwTikNg (ONE KPATOVUEVOL LE
KOLEPES OLGPOAELOG:

[ ]
In the case of Perry v. the United Kingdom,
The European Court of Human Rights (Third Section), sitting as a
Chamber composed of
Mr G. Ress, President,
Sir Nicolas Bratza,
Mr L. Caflisch,
Mr P. Kiris,
Mr R. Tiirmen,
Mrs H.S. Greve,
Mr K. Traja, judges,
and Mr M. Villiger, Deputy Section Registrar,
Having deliberated in private on 26 June 2003,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

52. The case originated in an application (no.63737/00) against the
United Kingdom of Great Britain and Northern Ireland lodged with the
Court under Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Convention”) by a United
Kingdom national, Mr Stephen Arthur Perry (“the applicant™), on 6 October
2000.

53. The applicant, who had been granted legal aid, was represented by
Mr P. Cameron, a solicitor practising in London. The United Kingdom
Government (“the Government”) were represented by their Agent,
Mr C. Whomersley of the Foreign and Commonwealth Office, London.

54. The applicant complained, under Article 8 of the Convention, that
the police covertly videotaped him for identification purposes and used the
material in the prosecution against him.

55. The application was allocated to the Third Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
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would consider the case (Article 27 § 1 of the Convention) was constituted
as provided in Rule 26 § 1.

56. By a decision of 26 September 2002, the Court declared the
application partly admissible.

57. The applicant and the Government each filed observations on the
merits (Rule 59 § 1). The Chamber having decided, after consulting the
parties, that no hearing on the merits was required (Rule 59 § 3 in fine), the
parties replied in writing to each other's observations.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

58. The applicant was born in 1964 and is currently detained in HM
Prison Brixton.

59. In 1997, there were a series of armed robberies of mini-cab drivers
in and around Wolverhampton. Each robbery was carried out in the same
way by a person posing as a passenger at night. Each involved violence. The
first robbery was committed on 15 April 1997 (for which the applicant was
later acquitted). On 17 April 1997, the applicant was arrested and agreed to
an identification parade on 15 May 1997. He was released pending the
parade.

60. On 30 April 1997, a second robbery, later alleged in count 2 of the
indictment against the applicant, was committed. On 1 May 1997, the
applicant was arrested in relation to that offence. The applicant again agreed
to participate in an identification parade to be held on 15 May and was then
released. However, on that date, the applicant did not appear for the
identification parade but instead sent a doctor's note stating that he was too
ill to go to work. A subsequent identification parade was set for 5 June
1997. Notice to that effect was sent to the applicant's residence. He did not
appear for identification on the specified date, stating later that he did not
receive such notification as he had changed address.

61. On 27 June 1997, the applicant was arrested on an unrelated matter
at which time he gave the address to which the previous notification was
sent.

62. On 21 July 1997, a robbery, for which the applicant was charged in
count 3 of his indictment, occurred. The applicant was arrested on 1 August
1997 and later acquitted on this count. The applicant agreed to stand on an
identification parade scheduled to take place on 11 September. On
3 September, the applicant was interviewed with respect to another

87



unconnected matter and said that he would attend the parade on
11 September. On that date, he did not in fact attend.

63. On the 17 September 1997, the robbery alleged in count 4 occurred,
while a further robbery alleged in count 5 took place on 24 October 1997.

64. An important part of the prosecution's case rested almost entirely on
the ability of the witnesses to visually identify the perpetrator. For this
reason, submitting the applicant to an identification parade was of great
importance for the prosecution. Given the failure of the applicant to attend
the arranged identification parades, the police decided to arrange a video
identification parade. Permission to covertly video the applicant for
identification purposes was sought from the Deputy Chief Constable for the
West Midlands Police Force under the Home Office Guidelines on the Use
of Equipment in Police Surveillance Operations 1984.

65. On 19 November 1997, the applicant was taken from Strangeways
Prison (where he was being detained on another matter) to the Bilston Street
police station. The prison, and the applicant, had been informed that this
was for identification purposes and further interviews concerning the armed
robberies. On arrival at the police station, he was asked to participate in an
identification parade. He refused.

66. Meanwhile, on his arrival at the police station, he was filmed by the
custody suite camera which was kept running at all times and was in an area
through which police personnel and other suspects came and went. An
engineer had adjusted the camera to ensure that it took clear pictures during
his visit. A compilation tape was prepared in which eleven volunteers
imitated the actions of the applicant as captured on the covert video. This
video was shown to various witnesses of the armed robberies, of whom two
positively identified the applicant as involved in the second and fourth
robberies. Neither the applicant nor his solicitor were informed that a tape
had been made or used for identification parade purposes or given an
opportunity to view it prior to its use.

67. The applicant's trial commenced in January 1999.

68. At the outset, the applicant's counsel made an application pursuant to
section 78 of the Police and Criminal Evidence Act 1984 that evidence of
the video identification should not be admitted. The judge heard
submissions from the prosecution and defence during a preliminary hearing
(“voir dire”) on 11 and 12 January 1999. On 14 January 1999, the trial
judge ruled that the evidence should be admitted. When shortly afterwards
this judge became unable to sit, the new trial judge heard the matter afresh.
In his ruling of 26 February 1999, he found that the police had failed to
comply with paragraphs D.2.11, D.2.15 and D.2.16 of the Code of Practice,
inter alia with regard to their failure to ask the applicant for his consent to
the video, to inform him of its creation, to inform him of its use in an
identification parade, and of his own rights in that respect (namely, to give
him an opportunity to view the video, object to its contents and to inform
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him of the right for his solicitor to be present when witnesses saw the
videotape). However, the judge concluded that there had been no unfairness
arising from the use of the video. Eleven persons had been filmed for
comparison purposes rather than the required eight and were all within
comparative height, age and appearance. Even though the applicant's
solicitor was not present to verify the procedures adopted when the
witnesses were shown the videos, the entire process had been recorded on
video and this had been shown to the court which had the opportunity of
seeing exactly how the entire video identification process had been
operated. The judge ruled that the evidence was therefore admissible.

69. The trial lasted 17 days, the applicant and 31 witnesses giving live
evidence. During the course of it, the applicant discharged all his legal
representatives (leading and junior counsel and solicitors) and conducted his
own defence as he was dissatisfied with the way his defence was being
conducted. In his summing-up to the jury, the trial judge warned the jury at
considerable length about the “special need for caution” before convicting
any defendant in a case turning partly on identification evidence and told
the jury to ask themselves whether the video was a fair test of the ability of
the witnesses to pick out their attacker, telling them that if it was not a fair
test they should not give much, if any weight, to the identifications and also
that if there was any possibility that the police planned a video identification
rather than a live identification to put the applicant at a disadvantage, they
could not rely safely on the video identification evidence. The jury were
also made aware of the applicant's complaints about the honesty and
fairness of his treatment by the police and the alleged breaches of the code.

70. On 17 March 1999, the jury convicted the applicant of three counts
of robbery and acquitted him of two others. The judge sentenced him to five
years' imprisonment.

71. The applicant applied for leave to appeal against conviction, inter
alia, alleging that the trial judge had erred in not excluding the evidence
obtained as a result of the covert identification video and that the conviction
was unsafe due to significant and substantial breaches of the code of
practice relating to identification parades. Leave was granted by a single
judge of the Court of Appeal.

72. On 3 April 2000, after a hearing at which the applicant was
represented by counsel, the Court of Appeal rejected his appeal, finding that
the trial judge had dealt with the matter in a full and careful ruling, that he
had been entitled to reach the conclusion that the evidence was admissible
and that he had directed the jury to give the evidence little or no weight if it
was in any way unfair. It refused leave to appeal to the House of Lords.

73. On 14 April 2000, the applicant applied to the House of Lords. It
rejected the application. The solicitors claimed that they were informed on
7 July 2000.
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II. RELEVANT DOMESTIC LAW AND PRACTICE

A. The Home Office Guidelines

74. Guidelines on the use of equipment in police surveillance operations
(the Home Office Guidelines of 1984) provide that only chief constables or
assistant chief constables are entitled to give authority for the use of such
devices. The Guidelines are available in the library of the House of
Commons and are disclosed by the Home Office on application.

75. In each case, the authorising officer should satisfy himself that the
following criteria are met: (a) the investigation concerns serious crime;
(b) normal methods of investigation must have been tried and failed, or
must from the nature of things, be unlikely to succeed if tried; (c) there must
be good reason to think that the use of the equipment would be likely to lead
to an arrest and a conviction, or where appropriate, to the prevention of acts
of terrorism and (d) the use of equipment must be operationally feasible.
The authorising officer should also satisfy himself that the degree of
intrusion into the privacy of those affected by the surveillance is
commensurate with the seriousness of the offence.

B. The Police and Criminal Evidence Act 1984 (“PACE”)

76. Section 78(1) of PACE provides as follows:

“In any proceedings the court may refuse to allow evidence on which the
prosecution proposes to rely to be given if it appears to the court that, having regard to
all the circumstances, including the circumstances in which the evidence was obtained,
the admission of the evidence would have such an adverse effect on the fairness of the
proceedings that the court ought not to admit it.”

77. In R. v. Khan [1996] 3 All ER 289, the House of Lords held that the
fact that evidence had been obtained in circumstances which amounted to a
breach of the provisions of Article 8 of the Convention was relevant to, but
not determinative of, the judge's discretion to admit or exclude such
evidence under section 78 of PACE. The evidence obtained by attaching a
listening device to a private house without the knowledge of the occupants
in breach of Article 8 of the Convention was admitted in that case.

C. Code of Practice annexed to PACE

78. The Code of Practice was issued under sections 66-67 of PACE, laid
before Parliament and then made a statutory instrument. It provided as
relevant:

“D:2.6

90



The police may hold a parade other than an identification parade if the suspect
refuses, or having agreed to attend, fails to attend an identification parade.

D:2.10

The identification officer may show a witness a video film of a suspect if the
investigating officer considers, whether because of the refusal of the suspect to take
part in an identification parade or group identification or other reasons, that this would
in the circumstances be the most satisfactory course of action.

D:2.11

The suspect should be asked for his consent to a video identification and advised in
accordance with paragraphs 2.15 and 2.16. However, where such consent is refused
the identification officer has the discretion to proceed with a video identification if it
is practicable to do so.

D:2.12
A video identification must be carried out in accordance with Annex B. ...
D:2.15

Before a parade takes place or a group identification or video identification is
arranged, the identification officer shall explain to the suspect:

(i) the purposes of the parade or group identification or video identification;
(i1) that he is entitled to free legal advice (see paragraph 6.5 of Code C);

(ii1) the procedures for holding it (including the right to have a solicitor or friend
present); ...

(vi) that he does not have to take part in a parade, or co-operate in a group
identification, or with the making of a video film and, if it is proposed to hold a group
identification or video identification, his entitlement to a parade if this can practicably
be arranged;

(vii) if he does not consent to take part in a parade or co-operate in a group
identification or with the making of a video film, his refusal may be given in evidence
in any subsequent trial and police may proceed covertly without his consent or make
other arrangements to test whether a witness identifies him; ...

D:2.16

This information must also be contained in a written notice which must be handed to
the suspect. The identification officer shall give the suspect a reasonable opportunity
to read the notice, after which he shall be asked to sign a second copy of the notice to
indicate whether or not he is willing to take part in the parade or group identification
or co-operate with the making of a video film. The signed copy shall be retained by
the identification officer.”

79. Annex B set out the details for arranging a video identification,
including how, the number and appearance of participants etc.

THE LAW
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I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

80. The applicant complained that he was covertly videotaped by the
police, invoking Article 8 of the Convention which provides as relevant:

1. Everyone has the right to respect for his private ... life...

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

A. The parties' submissions

1. The applicant

81. The applicant submitted that filming of him in the police station
violated his right to respect for private life. He disputed that the custody
area could be regarded as a public area or that the camera was running as a
matter of routine. It had been run at a different speed to produce a sharper,
clearer image of the applicant. He was only in the police station because he
had been brought there by the police, and if anything persons in custody
required greater protection than the public. He denied that he knew of the
camera or that he was aware that he was being filmed. Even if he saw the
camera, he could not have known that it was to be used unlawfully for
identification purposes. Furthermore, the purpose of the recording was to
obtain evidence to prosecute the applicant.

82. The applicant argued that the videotape was made in circumstances
which breached the law deliberately from start to finish and could not be
regarded as in accordance with law. The courts could not be regarded as a
safeguard where they admitted such evidence in breach of the law and the
Convention. The breaches were not procedural but had a substantive effect,
for if the Code had been followed it was highly likely that the applicant
would have received proper legal advice, agreed to a formal identification
parade, would have objected to and asked for the replacement of unsuitable
volunteers and may not have been identified. It could never, in his view, be
legitimate for agents of the Government to deliberately and extensively
breach the law.

83. The applicant submitted that the prosecution argued at trial and on
appeal that the actions of the police were lawful because they had the
authority of the Guidelines, not PACE. The Guidelines however, whatever
the view of the domestic courts, were administrative and not primary
legislation and could not supplant the specific procedures set down in
PACE. The applicant accepted that PACE and the code satisfied the
requirements of “law” under the second paragraph. Since however the trial
court found three specific breaches of the applicable code (though the facts
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supported breaches of further provisions), the procedure adopted by the
police could not be regarded as regular and authorised by PACE. In
particular, PACE could not be regarded as authorising the collection of
footage without the suspect's knowledge where the rules had not been
followed.

2. The Government

84. The Government submitted that the filming did not take place in a
private place, or even in the police cells, with any intrusion into the “inner
circle” of the applicant's private life. It was carried out in the custody suite
of the police station which was a communal administrative area through
which all suspects had to pass and where the closed circuit video camera,
which was easily visible, was running as a matter of security routine. The
images related to public, not private, matters. The applicant did not have a
reasonable expectation of privacy in such an environment and had been
informed that he was there for identification. Further, the applicant was not
filmed for surveillance purposes but for identification purposes and only for
use in the criminal proceedings in question akin to the cases of Fried! v.
Austria (Commission report of 19 May 1994) and Lupker and others v. the
Netherlands (Commission report of 7 December 1992). Nor could it be said
that the footage was “processed”: the section concerning the applicant was
simply extracted and put with footage of the eleven volunteers and there
was no public disclosure or broadcast of the images.

85. Even assuming an interference occurred, the Government submitted
that it was in accordance with the law as the legal basis for the filming could
be found in the statutory authority of the PACE Code of Practice, which
was both legally binding and publicly accessible. The 1984 Guidelines were
not the legal basis for the filming. The Code provided for a video
identification procedure and the collection of footage without the suspect's
knowledge if the suspect does not consent to take part in an identification
parade. The fact that the Code was breached in three respects in the
applicant's case however did not change its status as the basis for the
compilation of the tape in domestic law and the domestic courts regarded
the Code as sufficient legal basis for the compilation of the tape. The police
obtained permission under the 1984 Guidelines as this dealt with the
procedure for securing permission to obtain footage and the permitted
mechanisms for obtaining it as distinct from the Code which provided the
statutory authority for obtaining the footage.

86. The fact that there were breaches of the Code in this case was not
determinative of whether there was a breach of Article 8 as it was the
quality of the law that was important. The quality of the law was such as to
provide sufficient safeguard against arbitrariness and abuse, the Code
setting out procedures in very precise detail and the criminal courts having
the power to exclude the resultant evidence under section 78 where
necessary. Further, the breaches were not deliberate, and were breaches of
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procedure not substance, and the courts found no unfairness resulted.
Further, any interference pursued the legitimate aim of protecting public
safety, preventing crime and protecting the rights of others and since the
applicant had failed or refused to attend four identification parades could
reasonably be considered as “necessary in a democratic society”.

B. The Court's assessment

1. The existence of an interference with private life

87. Private life is a broad term not susceptible to exhaustive definition.
Aspects such as gender identification, name, sexual orientation and sexual
life are important elements of the personal sphere protected by Article 8.
The Article also protects a right to identity and personal development, and
the right to establish and develop relationships with other human beings and
the outside world and it may include activities of a professional or business
nature. There is, therefore, a zone of interaction of a person with others,
even in a public context, which may fall within the scope of “private life”
(P.G. and J.H. v. the United Kingdom, no. 44787/98, § 56, ECHR 2001-IX,
with further references).

88. It cannot therefore be excluded that a person's private life may be
concerned in measures effected outside a person's home or private premises.
A person's reasonable expectations as to privacy is a significant though not
necessarily conclusive factor (P.G. and J.H v. United Kingdom, § 57).

89. The monitoring of the actions of an individual in a public place by
the use of photographic equipment which does not record the visual data
does not, as such, give rise to an interference with the individual's private
life (see, for example, Herbecq and Another v. Belgium, applications
nos. 32200/96 and 32201/96, Commission decision of 14 January 1998,
DR 92-A, p. 92). On the other hand, the recording of the data and the
systematic or permanent nature of the record may give rise to such
considerations (see, for example, Rotaru v. Romania [GC], no. 28341/95,
§§ 43-44, ECHR 2000-V, and Amann v. Switzerland [GC], no. 27798/95,
§§ 65-67, ECHR 2000-II, where the compilation of data by security services
on particular individuals even without the use of covert surveillance
methods constituted an interference with the applicants' private lives).
While the permanent recording of the voices of P.G. and J.H. was made
while they answered questions in a public area of a police station as police
officers listened to them, the recording of their voices for further analysis
was regarded as the processing of personal data about them amounting to an
interference with their right to respect for their private lives (the above-cited
P.G. and J.H. judgment, at §§ 59-60). Publication of the material in a
manner or degree beyond that normally foreseeable may also bring security
recordings within the scope of Article 8 § 1. In Peck v. the United Kingdom
(no. 44647/98, judgment of 28 January 2003, ECHR 2003-...), the
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disclosure to the media for broadcast use of video footage of the applicant
whose suicide attempt was caught on close circuit television cameras was
found to be a serious interference with the applicant's private life,
notwithstanding that he was in a public place at the time.

90. In the present case, the applicant was filmed on video in the custody
suite of a police station. The Government argued that this could not be
regarded as a private place, and that as the cameras which were running for
security purposes were visible to the applicant he must have realised that he
was being filmed, with no reasonable expectation of privacy in the
circumstances.

91. As stated above, the normal use of security cameras per se whether
in the public street or on premises, such as shopping centres or police
stations where they serve a legitimate and foreseeable purpose, do not raise
issues under Article 8 § 1 of the Convention. Here, however, the police
regulated the security camera so that it could take clear footage of the
applicant in the custody suite and inserted it in a montage of film of other
persons to show to witnesses for the purposes of seeing whether they
identified the applicant as the perpetrator of the robberies under
investigation. The video was also shown during the applicant's trial in a
public court room. The question is whether this use of the camera and
footage constituted a processing or use of personal data of a nature to
constitute an interference with respect for private life.

92. The Court recalls that the applicant had been brought to the police
station to attend an identity parade and that he had refused to participate.
Whether or not he was aware of the security cameras running in the custody
suite, there is no indication that the applicant had any expectation that
footage was being taken of him within the police station for use in a video
identification procedure and, potentially, as evidence prejudicial to his
defence at trial. This ploy adopted by the police went beyond the normal or
expected use of this type of camera, as indeed is demonstrated by the fact
that the police were required to obtain permission and an engineer had to
adjust the camera. The permanent recording of the footage and its inclusion
in a montage for further use may therefore be regarded as the processing or
collecting of personal data about the applicant.

93. The Government argued that the use of the footage was analogous to
the use of photos in identification albums, in which circumstance the
Commission had stated that no issue arose where they were used solely for
the purpose of identifying offenders in criminal proceedings (Lupker v. the
Netherlands, no. 18395/91, Commission decision of 7 December 1992,
unreported). However, the Commission emphasised in that case that the
photographs had not come into the possession of the police through any
invasion of privacy, the photographs having been submitted voluntarily to
the authorities in passport applications or having been taken by the police
on the occasion of a previous arrest. The footage in question in the present
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case had not been obtained voluntarily or in circumstances where it could be
reasonably anticipated that it would be recorded and used for identification
purposes.

94. The Court considers therefore that the recording and use of the video
footage of the applicant in this case discloses an interference with his right
to respect for private life.

2. The justification for the interference with private life

95. The Court will accordingly examine whether the interference in the
present case is justified under Article 8 § 2, notably whether it was “in
accordance with the law”.

96. The expression “in accordance with the law” requires, firstly, that
the impugned measure should have some basis in domestic law; secondly, it
refers to the quality of the law in question, requiring that it should be
accessible to the person concerned, who must moreover be able to foresee
its consequences for him, and that it is compatible with the rule of law (see,
amongst other authorities, Kopp v. Switzerland, judgment of 25 March
1998, Reports 1998-11, p. 540, § 55). It also requires that the measure under
examination comply with the requirements laid down by the domestic law
providing for the interference.

97. The Government's observations focus on the existence and quality of
the domestic law authorising the taking of video film of suspects for
identification purposes, submitting that an adequate basis for the measure
existed in the provisions of PACE and its Code which set out detailed
procedures and safeguards. While the police were required to obtain
authorisation under the Home Office Guidelines (a form of instruction
found in previous cases not to satisfy requirements of foreseeability and
accessibility), they sought to distinguish the procedure for the police to
obtain consent to use the camera as such from the statutory authority for the
taking and use of the film.

98. Noting that the applicant agreed that PACE and its Code furnished a
legal basis for the measure in his case, the Court considers that the taking
and use of video footage for identification had sufficient basis in domestic
law and was of the requisite quality to satisfy the two-prong test set out
above. That is not however the end of the matter. As pointed out by the
applicant, the trial court, with which the appeal court agreed, found that the
police had failed to comply with the procedures set out in the applicable
code in at least three respects. The judge found shortcomings as regarded
police compliance with paragraphs D.2.11, D.2.15 and D.2.16 of the Code
of Practice (see paragraph 17 above), which concerned, significantly, their
failure to ask the applicant for his consent to the video, to inform him of its
creation and use in an identification parade, and of his own rights in that
respect (namely, to give him an opportunity to view the video, object to its
contents and to inform him of the right for his solicitor to be present when
witnesses saw the videotape). In light of these findings by domestic courts,
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the Court cannot but conclude that the measure as carried out in the
applicant's case did not comply with the requirements of domestic law.

99. Though the Government have argued that it was the quality of the
law that was important and that the trial judge ruled that it was not unfair for
the videotape to be used in the trial, the Court would note that the
safeguards relied on by the Government as demonstrating the requisite
statutory protection were, in the circumstances, flouted by the police. Issues
relating to the fairness of the use of the evidence in the trial must also be
distinguished from the question of lawfulness of the interference with
private life and are relevant rather to Article 6 than to Article 8. It recalls in
this context its decision on admissibility of 26 September 2002 in which it
rejected the applicant's complaints under Article 6, observing that the
obtaining of the film in this case was a matter which called into play the
Contracting State's responsibility under Article 8 to secure the right to
respect for private life in due form.

100. The interference was not therefore “in accordance with the law” as
required by the second paragraph of Article 8 and there has been a violation
of this provision. In these circumstances, an examination of the necessity of
the interference is not required.

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

101. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

102. The applicant argued that an award of non-pecuniary damage
should be made to reflect the deliberate flouting of national and Convention
law by the way in which the applicant was misled and covertly filmed to
obtain evidence for use at trial. Such an award was necessary, in his view, to
enforce respect of citizens' rights. It should also be greater than that made in
P.G. and J.H. v. the United Kingdom, where no real argument was made
regarding the amount of damages. He emphasised that in his case his
treatment has contributed greatly to his sense of insecurity and problems of
accepting the good faith of public authorities. He also was deprived of his
liberty throughout the criminal trial, suffered two trials and an appeal
hearing, and as a result lost earnings, job opportunities and humiliation of a
trial which should never have taken place due to blatant breaches in the
obtaining of evidence. He proposed, by analogy with malicious prosecution
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and misfeasance in a public office awards in domestic cases, an award of
10,000 pounds sterling (GBP).

103. The Government pointed out that the applicant's complaints under
Article 6 had been rejected as inadmissible and claims relating to his trial
and detention could not be made. There was no convincing distinction
between his case and P.G. and J.H. and the comparisons made with
domestic awards were irrelevant, inter alia, since the torts were very
different from the elements in issue under Article 8.

104. The Court agrees with the Government that domestic scales of
damages in relation to torts, not relevant, to the facts of this case are of little
assistance. Considering nonetheless that the applicant must be regarded as
having suffered some feelings of frustration and invasion of privacy by the
police action in this case, it awards, for non-pecuniary damage, the sum of
1,500 euros (EUR).

B. Costs and expenses

105. The applicant claimed legal costs and expenses of a total of
GBP 8,299.41, inclusive of value-added tax (VAT), consisting of
GBP 3,841.29 for his solicitor and GBP 4,458.12 for counsel

106. The Government considered that the applicant's claims for legal
costs and expenses were on the high side for an application that did not go
beyond the written stage. They considered a figure of GBP 4,000 would be
reasonable.

107. Taking into account the fact that the applicant's complaints were
only declared partly admissible and the amount of legal aid paid by the
Council of Europe, the Court makes an award of EUR 9,500, inclusive of
VAT.

C. Default interest

108. The Court considers it appropriate that the default interest should
be based on the marginal lending rate of the European Central Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY
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1. Holds that there has been a violation of Article 8 of the Convention;

2. Holds
(a) that the respondent State is to pay the applicant, within three
months from the date on which the judgment becomes final
according to Article 44 § 2 of the Convention, to be converted into
pounds sterling at the rate applicable at the date of settlement;
(i) EUR 1,500 (one thousand five hundred euros) in respect of non-
pecuniary damage;
(ii) EUR 9,500 (nine thousand five hundred euros) in respect of costs
and expenses;
(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at a
rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;

3. Dismisses the remainder of the applicant's claim for just satisfaction.

Done in English, and neotified in writing on 17 July 2003, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Mark Villiger Georg Ress
Deputy Registrar President
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¢ European Court of Human Rights, Fourth Section, case of Bekos
and Koutropoulos v. Greece, Application no. 15250/02, judgement
13th December 2005 (Strasburg)- vrdéfeon KokoueTayEiploNg Kot
Bacoviotnpiov kpotovuévayv amd  Opyavo e EA.AY e
POTCIOTIKA KivnTpa

In the case of Bekos and Koutropoulos v. Greece,
The European Court of Human Rights (Fourth Section), sitting as a
Chamber composed of:
Sir Nicolas Bratza, President,
Mr J. Casadevall,
Mr C.L. Rozakis,
Mr G. Bonello,
Mr R. Maruste,
Mr S. Pavlovschi,
Mr  J. Borrego Borrego, judges,
and Mr M. O’Boyle, Section Registrar,
Having deliberated in private on 29 November 2005,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

109. The case originated in an application (no. 15250/02) against the
Hellenic Republic lodged with the Court under Article 34 of the Convention
for the Protection of Human Rights and Fundamental Freedoms (“the
Convention”) by two Greek nationals belonging to the Roma ethnic group,
Mr Lazaros Bekos and Mr Eleftherios Koutropoulos (“the applicants”), on
4 April 2002.
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110. The applicants were represented by the European Roma Rights
Center, an international law organisation which monitors the human rights
situation of Roma across Europe, and the Greek Helsinki Monitor, a
member of the International Helsinki Federation. The Greek Government
(“the Government”) were represented by the Delegates of their Agent,
Mr V. Kyriazopoulos, Adviser at the State Legal Council and
Mrs V. Pelekou, Legal Assistant at the State Legal Council.

111. The applicants alleged that they had been subjected to acts of police
brutality and that the authorities had failed to carry out an adequate
investigation into the incident, in breach of Articles 3 and 13 of the
Convention. They further alleged that the impugned events had been
motivated by racial prejudice, in breach of Article 14 of the Convention.

112. The application was allocated to the First Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
would consider the case (Article 27 § 1 of the Convention) was constituted
as provided in Rule 26 § 1.

113. On 1 November 2004 the Court changed the composition of its
Sections (Rule 25 § 1). This case was assigned to the newly composed
Fourth Section (Rule 52 § 1).

114. By a decision of 23 November 2004 the Court declared the
application admissible.

115. The applicants and the Government each filed observations on the
merits (Rule 59 § 1).

THE FACTS

116. The applicants, who are Greek nationals of Roma origin, were born
in 1980 and live in Mesolonghi (Western Greece).
I. THE CIRCUMSTANCES OF THE CASE

A. Outline of the events

117. On 8 May 1998, at approximately 00.45 a.m., a patrol car from the
Mesolonghi police station responded to a telephone complaint reporting the
attempted burglary of a kiosk. The call had been made by the grandson of
the owner of the kiosk, Mr Pavlakis. Upon arriving at the scene, the latter
found the first applicant attempting to break into the kiosk with an iron bar
while the second applicant was apparently acting as a lookout. He struggled
with the second applicant, who subsequently stated that Mr Pavlakis had
punched him in the face.

118. At that point three police officers, Mr Sompolos, Mr Alexopoulos
and Mr Ganavias, arrived. The first applicant claimed that he was initially
handcuffed without being beaten. Then, an officer removed his handcuffs
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and repeatedly beat him on the back and the head with a truncheon. He
stopped when the first applicant complained that he had a medical condition
and was feeling dizzy.

119. Following their arrest, the applicants were taken to the Mesolonghi
police station, where officers Tsikrikas, Avgeris, Zalokostas, Skoutas and
Kaminatos were present. The first applicant alleged that as he was being led
to his cell one officer beat him twice with a truncheon and another slapped
him in the face.

120. At 10.00 a.m. the first applicant was taken to the interview room,
where allegedly three police officers punched him in the stomach and the
back, trying to extract confessions to other crimes and information about
who was dealing in drugs in the area. According to the first applicant, the
police officers took turns beating him, slapping him and hitting him all over
his body. The first applicant further alleged that another police officer beat
him with the iron bar that had been used in the attempted burglary. He
alleged that this officer also pushed him against the wall, choking him with
the iron bar and threatening to sexually assault him, saying “I will f... you”,
while trying to lower his trousers.

121. The second applicant said that he was also abused throughout his
interrogation. During the early hours of the day, he was allegedly beaten
with a truncheon on his back and kicked in the stomach by an officer who
later returned to beat him again. Subsequently, the second applicant
identified the officer as Mr Tsikrikas. The second applicant also testified
that the police officers “inserted a truncheon in [his] bottom and then raised
it to [his] face, asking [him] whether it smelled”.

122. The applicants stated that they were both able to hear each other’s
screams and cries throughout their interrogation. The first applicant testified
before the domestic court: “I could hear Koutropoulos crying in the other
room”. The second applicant stated: “I screamed and cried when they were
beating me. I could also hear Bekos’s screams and cries”. They also claimed
that they suffered repeated verbal abuse about their Roma origins. In his
sworn deposition dated 3 July 1998 the first applicant testified before the
public prosecutor that the officer who had choked him with the iron bar said
to him “you guys f... your sisters” and “your mothers are getting f... by
others” (see also paragraph 25 below).

The Government disputed that the applicants had been assaulted or
subjected to racial abuse while in police detention.

123. The applicants remained in detention until the morning of 9 May
1998. At 11.00 a.m. they were brought before the Mesolonghi Public
Prosecutor. The first applicant was charged with attempted theft and the
second applicant with being an accomplice. The Public Prosecutor set a trial
date and released the applicants. In November 1999 the applicants were
sentenced to thirty days’ and twenty days’ imprisonment respectively, in
each case suspended for three years.
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124. On 9 May 1998, the applicants went to the regional hospital in
order to obtain medical evidence of their injuries. However, the intern they
saw at the hospital was only able to verify that they both had bruises. In
order to acquire stronger evidence of their injuries, the applicants consulted
a forensic doctor in Patras. The latter issued a medical certificate dated
9 May 1998, in which he stated that the applicants bore “moderate bodily
injuries caused in the past twenty-four hours by a heavy blunt instrument...”
In particular, the first applicant had “two deep red (almost black) parallel
contusions with areas of healthy skin, covering approximately 10 cm
stretching from the left shoulder joint to the area of the deltoid muscle and
the right shoulder joint. He complains of pain in his knee joint. He
complains of pain in the left parietal area”. The second applicant had
“multiple deep red (almost black) parallel ‘double’ contusions with areas of
healthy skin covering approximately 12 cm stretching from the left shoulder
joint along the rear armpit fold at the lower edge of the shoulder blade, a
contusion of the aforementioned colour measuring approximately 5 cm on
the rear left surface of the upper arm and a contusion of the aforementioned
colour measuring approximately 2 cm on the right carpal joint. He
complains of pain on the right side of the parietal area and of pain in the
midsection. He complains that he is suffering from a torn meniscus in the
right knee, shows pain on movement and has difficulty walking”. The
applicants produced to the Court pictures taken on the day of their release,
showing their injuries. The Government questioned the authenticity of these
pictures and affirmed that they should have first been produced to the
domestic authorities. They also questioned the credibility of the forensic
doctor who examined the applicants and submitted that he had convictions
for perjury.

125. On 11 May 1998 the Greek Helsinki Monitor and the Greek
Minority Rights Group sent a joint open letter to the Ministry of Public
Order protesting against the incident. The letter bore the heading “subject
matter: incident of ill-treatment of young Roma (Gypsies) by police
officers”; it stated that members of the above organisations had had direct
contact with the two victims during a lengthy visit to Roma camps in
Greece and that they had collected approximately thirty statements
concerning similar incidents of ill-treatment against Roma. The Greek
Helsinki Monitor and the Greek Minority Rights Group Reports urged the
Minister of Public Order in person to ensure that a prompt investigation of
the incident was carried out and that the police officers involved be
punished. They expressed the view that precise and detailed instructions
should be issued to all police stations in the country regarding the treatment
of Roma by the police. Reports of the incident were subsequently published
in several Greek newspapers.
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B. Administrative investigation into the incident

126. On 12 May 1998, responding to the publicity that had been
generated, the Ministry of Public Order launched an informal inquiry into
the matter.

127. After the incident received greater public attention, the Greek
police headquarters requested that the internal investigation be upgraded to
a Sworn Administrative Inquiry (Evopkn Awowmrtikny E&étoom), which
started on 26 May 1998.

128. The report on the findings of the Sworn Administrative Inquiry was
issued on 18 May 1999. It identified the officers who had arrested the
applicants and found that their conduct during the arrest was “lawful and
appropriate”. It concluded that two other police officers, Mr Tsikrikas and
Mr Avgeris had treated the applicants “with particular cruelty during their
detention”. The report noted that the first applicant had consistently
identified the above officers in his sworn depositions of 30 June and
23 October 1998 and that the second applicant had also consistently and
repeatedly identified throughout the investigation Mr Tsikrikas as the
officer who had abused him.

129. More specifically, it was established that Mr Tsikrikas had
physically abused the applicants by beating them with a truncheon and/or
kicking them in the stomach. It further found that although the two officers
had denied ill-treating the applicants, neither officer was able to “provide a
convincing and logical explanation as to where and how the above plaintiffs
were injured, given that according to the forensic doctor the ill-treatment
occurred during the time they were in police custody”.

130. As a result, it was recommended that disciplinary measures in the
form of “temporary suspension from service” be taken against both
Mr Tsikrikas and Mr Avgeris. The inquiry exculpated the other police
officers who had been identified by the applicants. Despite the above
recommendation, neither Mr Tsikrikas nor Mr Avgeris were ever
suspended.

131. On 14 July 1999 the Chief of the Greek Police fined Mr Tsikrikas
20,000 drachmas (less than 59 euros) for failing to “take the necessary
measures to avert the occurrence of cruel treatment of the detainees by his
subordinates”. The Chief of the Greek Police acknowledged that the
applicants had been ill-treated. He stated that “the detainees were beaten by
police officers during their detention ... and were subjected to bodily
injuries”.

C. Criminal proceedings against police officers

132. On 1 July 1998 the applicants and the first applicant’s father filed a
criminal complaint against the Deputy Commander in Chief of the
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Mesolonghi police station and “all other” officers of the police station
“responsible”.

133. On 3 July 1998 the first applicant gave a sworn deposition relating
to his allegations of ill-treatment. He claimed that during his arrest, he had
been beaten on the head with a truncheon by a “tall, blond” policeman, who
also gave him a beating in the police station and that he had been subjected
to racial insults (see paragraph 14 above).

134. On 18 December 1998 the Mesolonghi Public Prosecutor asked the
Mesolonghi investigating judge to conduct a preliminary inquiry into the
incident (mpoavéikpion). The findings of the inquiry were then forwarded to
the Prosecutor of the Patras Court of Appeal. In January 2000 the Patras
Court of Appeal ordered an official judicial inquiry into the incident (k0pa
avdxpion).

135. On 27 January 1999 and 1 February 2000 the first applicant stated
that the behaviour of the police officers “was not so bad”, that he wanted
“this story to be over” and that he did not want “the police officers to be
punished”. On the same dates the second applicant repeated that he had
received a beating at the hands of Mr Tsikrikas, but said that the police
officers’ behaviour was “rightfully bad” and that he did not want them to be
prosecuted. He apologised to the owner of the kiosk and said that he wanted
“this story to be over” because he has joining the army and wanted “to be on
the safe side”.

136. On 31 August 2000 the Mesolonghi Public Prosecutor
recommended that three police officers, Mr Tsikrikas, Mr Kaminatos and
Mr Skoutas, be tried for physical abuse during interrogation.

137. On 24 October 2000 the Indictment Division of the Mesolonghi
Criminal Court of First Instance (Zvppodio [TAinppeietodikmv) committed
Mr Tsikrikas for trial. It found that “[the] evidence shows that Mr Tsikrikas
ill-treated [the applicants] during the preliminary interrogation, in order to
extract a confession from them for the attempted theft ... and any similar
unsolved offences they had committed in the past”. The Indictment Division
further stated that Mr Tsikrikas had failed to provide a plausible explanation
as to how the applicants were injured during their interrogation and noted
that they had both identified Mr Tsikrikas, without hesitation, as the officer
who had ill-treated them. On the other hand, it decided to drop the criminal
charges against Mr Kaminatos and Mr Skoutas on the ground that it had not
been established that they were present when the events took place (bill of
indictment no. 56/2000).

138. Mr Tsikrikas’s trial took place on 8 and 9 October 2001 before the
three-member Patras Court of Appeal. The court heard several witnesses
and the applicants, who repeated their allegations of ill-treatment (see
paragraphs 10-14 above). Among others, the court heard Mr Dimitras, a
representative of the Greek Helsinki Monitor, who stated that the said
organisation was monitoring the situation of Roma in Greece and that the
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incident was reported to him during a visit to the Roma/Gypsy camps. He
claimed that he was horrified when he saw the injuries on the applicants’
bodies and that the latter were initially afraid to file a complaint against the
police officers. Mr Dimitras also referred to the actions subsequently taken
by the Greek Helsinki Monitor in order to assist the applicants. The court
also read out, among other documents, the Greek Helsinki Monitor’s and
the Greek Minority Rights Group’s open letter to the Ministry of Public
Order (see paragraph 17 above).

139. On 9 October 2001 the court found that there was no evidence
implicating Mr Tsikrikas in any abuse and found him not guilty (decision
no. 1898/2001). In particular, the court first referred to the circumstances
surrounding the applicants’ arrest and to the subsequent involvement of
members of the Greek Helsinki Monitor in the applicants’ case, noting their
role in monitoring alleged violations of human rights against minorities.
Taking also into account the forensic doctor’s findings, the court reached
the following conclusion:

“... Admittedly, the second applicant had clashed with Mr Pavlakis. Further,
given the applicants’ light clothing, it was logical that they were injured during the
fight that took place when they were arrested. Even if some of the applicants’
injuries were inflicted by police officers during their detention, it has not been
proved that the accused participated in this in one way or the other, because he was
absent when they arrived at the police station and did not have contact with them
until approximately two hours later, on his arrival at the police station. In his sworn
deposition dated 3 July 1998, the first applicant stated that in the process of his
arrest he had been beaten with a truncheon by a tall, blond police officer (a
description that does not match the features of the accused) and that the same
police officer had also beaten him during his detention. However, the accused was
not present when the applicants were arrested. If the applicants had indeed been
beaten by police officers during their detention, they would have informed their
relatives who arrived at the police station that same night. Thus, the accused must
be found not guilty.”

140. Under Greek law, the applicants, who had joined the proceedings as
civil parties, could not appeal against this decision.

II. REPORTS OF INTERNATIONAL ORGANISATIONS ON ALLEGED
DISCRIMINATION AGAINST ROMA

141. In its country reports of the last few years, the European Commission
against Racism and Intolerance at the Council of Europe (ECRI) has
expressed concern about racially motivated police violence, particularly
against Roma, in a number of European countries including Bulgaria, the
Czech Republic, France, Greece, Hungary, Poland, Romania and Slovakia.
142. The Report on the Situation of Fundamental Rights in the European
Union and Its Member States in 2002, prepared by the European Union (EU)
network of independent experts in fundamental rights at the request of the
European Commission, stated, inter alia, that police abuse against Roma
and similar groups, including physical abuse and excessive use of force, had
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been reported in a number of EU member States, such as Austria, France,
Greece, Ireland, Italy and Portugal.

143. In its second report on Greece, adopted on 10 December 1999 and
published on 27 June 2000, ECRI stated, inter alia:

“26. There have been consistent reports that Roma/Gypsies, Albanians and other
immigrants are frequently victims of misbehaviour on the part of the police in Greece.
In particular, Roma/Gypsies are often reported to be victims of excessive use of force
-- in some cases resulting in death -- ill-treatment and verbal abuse on the part of the
police. Discriminatory checks involving members of these groups are widespread. In
most cases there is reported to be little investigation of these cases, and little
transparency on the results of these investigations. Although most of these incidents
do not generally result in a complaint being filed by the victim, when charges have
been pressed the victims have reportedly in some cases been subjected to pressure to
drop such charges. ECRI stresses the urgent need for the improvement of the response
of the internal and external control mechanisms to the complaints of misbehaviour vis
a vis members of minority groups on the part of the police. In this respect, ECRI notes
with interest the recent establishment of a body to examine complaints of the most
serious cases of misbehaviour on the part of the police and emphasises the importance
of its independence and of its accessibility by members of minority groups.

27. ECRI also encourages the Greek authorities to strengthen their efforts as
concerns provision of initial and ongoing training of the police in human rights and
anti-discrimination standards. Additional efforts should also be made to ensure
recruitment of members of minority groups in the police and their permanence
therein ...

31. As noted by ECRI in its first report, the Roma/Gypsy population of Greece is
particularly vulnerable to disadvantage, exclusion and discrimination in many fields...

34. Roma/Gypsies are also reported to experience discrimination in various areas of
public life...They also frequently experience discriminatory treatment and sometimes
violence and abuse on the part of the police ...”

144. In its third report on Greece, adopted on 5 December 2003 and
published on 8 June 2004, ECRI stated, inter alia:

“67. ECRI notes with concern that since the adoption of its second report on Greece,
the situation of the Roma in Greece has remained fundamentally unchanged and that
overall they face the same difficulties — including discrimination - in respect of
housing, employment, education and access to public services...

69. ECRI welcomes the fact that the government has taken significant steps to
improve the living conditions of Roma in Greece. It has set up an inter-ministerial
committee for improving the living conditions of Roma...

70. ...ECRI deplores the many cases of local authorities refusing to act in the
interests of Roma when they are harassed by members of the local population. It is
also common for the local authorities to refuse to grant them the rights that the law
guarantees to members of the Roma community to the same extent as to any other
Greek citizen...
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105. ECRI expresses concern over serious allegations of ill-treatment of members of
minority groups, such as Roma and both authorised and unauthorised immigrants. The
ill-treatment in question ranges from racist insults to physical violence and is inflicted
either at the time of arrest or during custody. ECRI is particularly concerned over the
existence of widespread allegations of improper use of firearms, sometimes resulting
in death. It is equally concerned over reports of ill-treatment of minors and expulsion
of non-citizens outside of legal procedures.

106. The Greek authorities have indicated that they are closely monitoring the
situation and that mechanisms are in place to effectively sanction such abuses. For
example, the Internal Affairs Directorate of the Greek Police was established in 1999
and is responsible for conducting investigations, particularly into acts of torture and
violation of human dignity. The police —specifically police officers working in another
sector than that of the person under suspicion - and the prosecution equally have
competence over such matters and must inform the above-mentioned body when
dealing with a case in which a police officer is implicated. The Greek Ombudsman is
also competent for investigating, either on request or ex officio, allegations of
misbehaviour by a police officer, but he is only entitled to recommend that appropriate
measures be taken. ECRI welcomes the fact that the chief state prosecutor recently
reminded his subordinates of the need for cases of police ill-treatment, particularly
involving non-citizens, to be prevented and prosecuted with the appropriate degree of
severity. The authorities have pointed out that instances of ill-treatment were primarily
due to difficult conditions of detention. ECRI notes with satisfaction cases of law
enforcement officials having been prosecuted, and in some cases penalised, for acts of
ill-treatment. However, human rights NGOs draw attention to other cases where
impunity is allegedly enjoyed by officials responsible for acts of violence, whose
prosecution has not lead to results or even been initiated. ECRI deplores such a
situation and hopes that it will no longer be tolerated.”

145. In their joint report published in April 2003 (“Cleaning Operations
— Excluding Roma in Greece”), the European Roma Rights Center and the
Greek Helsinki Monitor, which represent the applicants in the instant case,
stated, inter alia:

“ERRC/GHM monitoring of policing in Greece over the last five years suggests that
ill-treatment, including physical and racist verbal abuse, of Roma in police custody is
common. Although Greek authorities deny racial motivation behind the ill-treatment
of Roma, Romani victims with whom ERRC/GHM spoke testified that police officers
verbally abused them using racist epithets.

Anti-Romani sentiment among police officers often leads to instances of harassment,
inhuman and degrading treatment, verbal and physical abuse, and arbitrary arrest and
detention of Roma at the hands of police. The ERRC and GHM regularly document
ill-treatment of Roma at the hands of the police, either at the moment of arrest or in
police custody. Police officers’ use of racial epithets in some cases of police abuse of
Roma is indicative that racial prejudice plays a role in the hostile treatment to which
officers subject Roma...”

III. RELEVANT DOMESTIC LAW
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146. According to Article 2 § 1 of the Greek Constitution, the “value of
the human being” is one of the fundamental principles and a “primary
obligation” of the Greek State.

147. Article 5 § 2 of the Constitution reads as follows:

“All persons living within the Greek territory shall enjoy full protection of their life,
honour and liberty irrespective of nationality, race or language and of religious or
political beliefs. Exceptions shall be permitted only in cases provided for by
international law...”

148. Law no. 927/1979 (as amended by Law no. 1419/1984 and Law
no. 2910/2001) is the principal implementing legislation on the prevention
of acts or activities related to racial or religious discrimination.

IV. RELEVANT INTERNATIONAL LAW

149. European Union Council Directive 2000/43/CE of 29 June 2000
implementing the principle of equal treatment between persons irrespective
of racial or ethnic origin and Council Directive 2000/78/CE of

27 November 2000 establishing a general framework for equal treatment in
employment and occupation, provide, in Article 8 and Article 10
respectively:

“1. Member States shall take such measures as are necessary, in accordance with
their national judicial systems, to ensure that, when persons who consider themselves
wronged because the principle of equal treatment has not been applied to them
establish, before a court or other competent authority, facts from which it may be

presumed that there has been direct or indirect discrimination, it shall be for the
respondent to prove that there has been no breach of the principle of equal treatment.

2. Paragraph 1 shall not prevent Member States from introducing rules of evidence
which are more favourable to plaintiffs.

3. Paragraph 1 shall not apply to criminal procedures.

5. Member States need not apply paragraph 1 to proceedings in which it is for the
court or competent body to investigate the facts of the case.”

THE LAW

I. ALLEGED VIOLATIONS OF ARTICLE 3 OF THE CONVENTION
150. The applicants complained that during their arrest and subsequent
detention they were subjected to acts of police brutality which inflicted on
them great physical and mental suffering amounting to torture, inhuman
and/or degrading treatment or punishment. They also complained that the
Greek investigative and prosecuting authorities failed to carry out a prompt
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and effective official investigation into the incident. They argued that there
had been a breach of Article 3 of the Convention, which provides:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

A. The submissions of the parties

151. The applicants submitted that they had suffered serious bodily harm
at the hands of the police and that the investigation into the incident and the
ensuing judicial proceedings were ineffective, deficient and inconclusive.
They stressed that at the material time they were young and vulnerable.
They had also received threats during the course of the investigation. This
was the reason why, at some point, they claimed that they did not wish to
pursue their complaints against the police officers.

152. The Government referred to the findings of the domestic court and
submitted that the applicants’ complaints were wholly unfounded. Their
moderate injuries were the result of the struggle that took place during their
arrest. The applicants themselves had stated that the conduct of the police
officers was justified and that they did not want to see them prosecuted. The
investigation into the incident was prompt, independent and thorough, and
led to a fine being imposed on Mr Tsikrikas. Criminal charges were also
brought against him. Several witnesses and the applicants were heard in
court. The fact that the accused was acquitted had no bearing on the
effectiveness of the investigation.

B. The Court’s assessment

1. Concerning the alleged ill-treatment

153. As the Court has stated on many occasions, Article 3 enshrines one
of the most fundamental values of democratic societies. Even in the most
difficult circumstances, such as the fight against terrorism and organised
crime, the Convention prohibits in absolute terms torture and inhuman or
degrading treatment or punishment. Unlike most of the substantive clauses
of the Convention and of Protocols Nos. 1 and 4, Article 3 makes no
provision for exceptions and no derogation from it is permissible under
Article 15 § 2 even in the event of a public emergency threatening the life of
the nation (see Selmouni v. France [GC], no. 25803/94, § 95, ECHR
1999-V, and the Assenov and Others v. Bulgaria judgment of 28 October
1998, Reports of Judgments and Decisions 1998-VIII, p. 3288, § 93). The
Convention prohibits in absolute terms torture and inhuman or degrading
treatment or punishment, irrespective of the victim’s conduct (see the
Chahal v. the United Kingdom judgment of 15 November 1996, Reports
1996-V, p. 1855, § 79).
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154. In assessing evidence, the Court has generally applied the standard
of proof “beyond reasonable doubt” (see Ireland v. the United Kingdom,
judgment of 18 January 1978, Series A no. 25, pp. 64-65, § 161). However,
such proof may follow from the coexistence of sufficiently strong, clear and
concordant inferences or of similar unrebutted presumptions of fact. Where
the events in issue lie wholly, or in large part, within the exclusive
knowledge of the authorities, as in the case of persons within their control in
custody, strong presumptions of fact will arise in respect of injuries
occurring during such detention. Indeed, the burden of proof may be
regarded as resting on the authorities to provide a satisfactory and
convincing explanation (see Salman v. Turkey [GC], no. 21986/93, § 100,
ECHR 2000-VII).

155. In the instant case the applicants complained that during their arrest
and subsequent detention they were subjected to acts of police brutality.
Admittedly, on the day of their release from police custody, the applicants
bore injuries. According to the Court’s case-law, “where an individual is
taken into police custody in good health but is found to be injured at the
time of release, it is incumbent on the State to provide a plausible
explanation as to the causing of the injury, failing which a clear issue arises
under Article 3 of the Convention” (dksoy v. Turkey, judgment of
18 December 1996, Reports 1996—V1, p. 2278, § 61).

156. The Court considers that in the present case the domestic
authorities have failed to provide such an explanation. It notes in this
respect that the three-member Patras Court of Appeal which tried the only
police officer who had been committed to trial attributed the applicants’
injuries to the struggle that took place during their arrest and considered that
“if the applicants had indeed been beaten by police officers during their
detention, they would have reported this fact to their relatives”; in the
Court’s view this reasoning is less than convincing, in particular taking into
account that the administrative investigation that was conducted into the
incident established that the applicants had been treated “with particular
cruelty during their detention” and the acknowledgement by the Chief of the
Greek Police that the applicants had been beaten by police officers during
their detention.

157. The question which therefore arises next is whether the minimum
level of severity required for a violation of Article 3 of the Convention can
be regarded as having been attained in the instant case (see, among other
authorities, /lhan v. Turkey [GC], no. 22277/93, § 84, ECHR 2000-VII).
The Court recalls that the assessment of this minimum is relative: it depends
on all the circumstances of the case, such as the duration of the treatment,
its physical and/or mental effects and, in some cases, the sex, age and state
of health of the victim (see, among other authorities, Tekin v. Turkey,
judgment of 9 June 1998, Reports 1998-1V, p. 1517, § 52).
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158. In considering whether a punishment or treatment is “degrading”
within the meaning of Article 3, the Court will also have regard to whether
its object is to humiliate and debase the person concerned and whether, as
far as the consequences are concerned, it adversely affected his or her
personality in a manner incompatible with Article 3 (see, for example,
Raninen v. Finland, judgment of 16 December 1997, Reports 1997-VIII,
pp. 2821-22, § 55).

159. In the light of the above circumstances, the Court considers that the
serious physical harm suffered by the applicants at the hands of the police,
as well as the feelings of fear, anguish and inferiority which the impugned
treatment had produced in them, must have caused the applicants suffering
of sufficient severity for the acts of the police to be categorised as inhuman
and degrading treatment within the meaning of Article 3 of the Convention.

160. The Court concludes that there has been a breach of Article 3 of the
Convention in this regard.

2. Concerning the alleged inadequacy of the investigation

161. The Court recalls that where an individual makes a credible
assertion that he has suffered treatment infringing Article 3 at the hands of
the police or other similar agents of the State, that provision, read in
conjunction with the State’s general duty under Article 1 of the Convention
to “secure to everyone within their jurisdiction the rights and freedoms
defined in ... [the] Convention”, requires by implication that there should be
an effective official investigation. As with an investigation under Article 2,
such investigation should be capable of leading to the identification and
punishment of those responsible. Otherwise, the general legal prohibition of
torture and inhuman and degrading treatment and punishment would,
despite its fundamental importance, be ineffective in practice and it would
be possible in some cases for agents of the State to abuse the rights of those
within their control with virtual impunity (see, among other authorities,
Labita v. Italy [GC], no. 26772/95, § 131, ECHR 2000-1V).

162. As regards the present case, the Court notes that on several
occasions, during both the administrative inquiry that was conducted into
the incident and the ensuing judicial proceedings, it has been acknowledged
that the applicants were ill-treated while in custody. However, no police
officer was ever punished, either within the criminal proceedings or the
internal police disciplinary procedure for ill-treating the applicants. In this
regard the Court notes that the fine of less than 59 euros imposed on
Mr Tsikrikas was imposed not on the grounds of his own ill-treatment of the
applicants but for his failure to prevent the occurrence of ill-treatment by his
subordinates (see paragraph 23 above). It is further noted that neither
Mr Tsikrikas nor Mr Avgeris were at any time suspended from service,
despite the recommendation of the report on the findings of the
administrative inquiry (see paragraphs 20-22 above). In the end, the
domestic court was satisfied that the applicants’ light clothing was the
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reason why the latter got injured during their arrest. Thus, the investigation
does not appear to have produced any tangible results and the applicants
received no redress for their complaints.

163. In these circumstances, having regard to the lack of an effective
investigation into the credible allegation made by the applicants that they
had been ill-treated while in custody, the Court holds that there has been a
violation of Article 3 of the Convention in this respect.

II. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

164. The applicants complained that they had not had an effective
remedy within the meaning of Article 13 of the Convention, which
stipulates:

“Everyone whose rights and freedoms as set forth in [the] Convention are violated
shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

165. In view of the grounds on which it has found a violation of Article
3 in relation to its procedural aspect (see paragraphs 53 to 55 above), the
Court considers that there is no need to examine separately the complaint
under Article 13 of the Convention.
III. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION

166. The applicants complained that the ill-treatment they had suffered,
along with the subsequent lack of an effective investigation into the
incident, were in part due to their Roma ethnic origin. They alleged a
violation of Article 14 of the Convention, which provides:

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.”

A. The submissions of the parties

167. The applicants acknowledged that in assessing evidence the
standard of proof applied by the Court was that of “proof beyond reasonable
doubt”, but noted that the Court had made it clear that that standard had not
be interpreted as requiring such a high degree of probability as in criminal
trials. They affirmed that the burden of proof had to shift to the respondent
Government when the claimant established a prima facie case of
discrimination.

168. Turning to the facts of the instant case, the applicants claimed that
the nature of the incident itself, the racist language used by the police and
the continuous failure of the domestic authorities to sanction anti-Roma
police brutality clearly demonstrated a compelling case of racially
motivated abuse and dereliction of responsibility. In this respect the
applicants reiterated that the police officers had explicitly used racist
language and had referred to their ethnic origin in a pejorative way. They
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further argued that the discriminatory comments which the police officers
shouted at them during their detention had to be seen against the broader
context of systematic racism and hostility which law-enforcement bodies in
Greece repeatedly displayed against Roma. This attitude had been widely
documented by intergovernmental and human rights organisations.

169. The Government emphasised that the Court had always required
“proof beyond reasonable doubt” and that in the instant case there was no
evidence of any racially motivated act on the part of the authorities. They
firmly denied that the applicants had been ill-treated; however, even
assuming that the police officers who were involved in the incident had
acted in a violent way, the Government believed that their behaviour was
not racially motivated but was tied to the fact that the applicants had
previously committed an offence.

170. The Government further contended that in its latest report on
Greece (see paragraph 36 above), ECRI drew the attention of the Greek
authorities to the situation of the Roma, highlighting in particular problems
of discrimination in respect of housing, employment, education and access
to public services. ECRI also stressed the importance of overcoming local
resistance to initiatives that benefit Roma but welcomed the fact that the
government had taken significant steps to improve the living conditions of
Roma in Greece. The Government stressed that there was no mention in the
report of any other discrimination suffered by the Roma in respect of their
rights guaranteed under the Convention. Lastly, they affirmed that the
Greek Constitution expressly proscribed racial discrimination and pointed
out that the State had recently undertaken action for the transposition into
the Greek legal order of the anti-racism Directives 2000/43 and 2000/78 of
the European Communities.

B. The Court’s assessment

1. Whether the respondent State is liable for degrading treatment on the
basis of the victims’ race or ethnic origin

171. Discrimination is treating differently, without an objective and
reasonable justification, persons in relevantly similar situations (see Willis
v. the United Kingdom, no. 36042/97, § 48, ECHR 2002-1V). Racial
violence is a particular affront to human dignity and, in view of its perilous
consequences, requires from the authorities special vigilance and a vigorous
reaction. It is for this reason that the authorities must use all available means
to combat racism and racist violence, thereby reinforcing democracy’s
vision of a society in which diversity is not perceived as a threat but as a
source of its enrichment (Nachova and Others v. Bulgaria [GC],
nos. 43577/98 and 43579/98, § 145, 6 July 2005).

172. Faced with the applicants’ complaint of a violation of Article 14, as
formulated, the Court’s task is to establish whether or not racism was a
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causal factor in the impugned conduct of the police officers so as to give
rise to a breach of Article 14 of the Convention taken in conjunction with
Article 3.

173. The Court reiterates that in assessing evidence it has adopted the
standard of proof “beyond reasonable doubt” (see paragraph 47 above);
nonetheless, it has not excluded the possibility that in certain cases of
alleged discrimination it may require the respondent Government to
disprove an arguable allegation of discrimination and — if they fail to do so
— find a violation of Article 14 of the Convention on that basis. However,
where it is alleged — as here — that a violent act was motivated by racial
prejudice, such an approach would amount to requiring the respondent
Government to prove the absence of a particular subjective attitude on the
part of the person concerned. While in the legal systems of many countries
proof of the discriminatory effect of a policy or decision will dispense with
the need to prove intent in respect of alleged discrimination in employment
or the provision of services, that approach is difficult to transpose to a case
where it is alleged that an act of violence was racially motivated (see
Nachova and Others v. Bulgaria, cited above, § 157).

174. Therefore, turning to the facts of the present case, the Court
considers that whilst the police officers’ conduct during the applicants’
detention calls for serious criticism, that behaviour is of itself an insufficient
basis for concluding that the treatment inflicted on the applicants by the
police was racially motivated. Further, in so far the applicants have relied
on general information about police abuse of Roma in Greece, the Court
cannot lose sight of the fact that its sole concern is to ascertain whether in
the case at hand the treatment inflicted on the applicants was motivated by
racism (see Nachova and Others v. Bulgaria, cited above, § 155). Lastly,
the Court does not consider that the failure of the authorities to carry out an
effective investigation into the alleged racist motive for the incident should
shift the burden of proof to the respondent Government with regard to the
alleged violation of Article 14 in conjunction with the substantive aspect of
Article 3 of the Convention. The question of the authorities’ compliance
with their procedural obligation is a separate issue, to which the Court will
revert below (see Nachova and Others v. Bulgaria, cited above, § 157).

175. In sum, having assessed all relevant elements, the Court does not
consider that it has been established beyond reasonable doubt that racist
attitudes played a role in the applicants’ treatment by the police.

176. 1t thus finds that there has been no violation of Article 14 of the
Convention taken together with Article 3 in its substantive aspect.

2. Whether the respondent State complied with its obligation to investigate
possible racist motives

177. The Court considers that when investigating violent incidents, State
authorities have the additional duty to take all reasonable steps to unmask
any racist motive and to establish whether or not ethnic hatred or prejudice
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may have played a role in the events. Admittedly, proving racial motivation
will often be extremely difficult in practice. The respondent State’s
obligation to investigate possible racist overtones to a violent act is an
obligation to use best endeavours and not absolute. The authorities must do
what is reasonable in the circumstances to collect and secure the evidence,
explore all practical means of discovering the truth and deliver fully
reasoned, impartial and objective decisions, without omitting suspicious
facts that may be indicative of a racially induced violence (see, mutatis
mutandis, Nachova and Others v. Bulgaria, nos. 43577/98 and 43579/98,
§§ 158-59, 26 February 2004).

178. The Court further considers that the authorities’ duty to investigate
the existence of a possible link between racist attitudes and an act of
violence is an aspect of their procedural obligations arising under Article 3
of the Convention, but may also be seen as implicit in their responsibilities
under Article 14 of the Convention to secure the fundamental value
enshrined in Article 3 without discrimination. Owing to the interplay of the
two provisions, issues such as those in the present case may fall to be
examined under one of the two provisions only, with no separate issue
arising under the other, or may require examination under both Articles.
This is a question to be decided in each case on its facts and depending on
the nature of the allegations made (see, mutatis mutandis, Nachova and
Others v. Bulgaria [GC], cited above, § 161).

179. In the instant case the Court has already found that the Greek
authorities violated Article 3 of the Convention in that they failed to
conduct an effective investigation into the incident. It considers that it must
examine separately the complaint that there was also a failure to investigate
a possible causal link between alleged racist attitudes and the abuse suffered
by the applicants at the hands of the police.

180. The authorities investigating the alleged ill-treatment of the
applicants had before them the sworn testimonies of the first applicant that,
in addition to being the victims of serious assaults, they had been subjected
to racial abuse by the police who were responsible for the ill-treatment. In
addition, they had before them the joint open letter of the Greek Helsinki
Monitor and the Greek Minority Rights Group protesting about the ill-
treatment of the applicants, which they qualified as police brutality against
Roma by the Greek police, and referring to some thirty oral testimonies
concerning similar incidents of ill-treatment of members of the Roma
community. The letter concluded by urging that precise and detailed
instructions should be given to all police stations of the country regarding
the treatment of Roma by the police (see paragraph 17 above).

181. The Court considers that these statements, when combined with the
reports of international organisations on alleged discrimination by the police
in Greece against Roma and similar groups, including physical abuse and
the excessive use of force, called for verification. In the view of the Court,
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where evidence comes to light of racist verbal abuse being uttered by law
enforcement agents in connection with the alleged ill-treatment of detained
persons from an ethnic or other minority, a thorough examination of all the
facts should be undertaken in order to discover any possible racial motives
(see, mutatis mutandis, Nachova and Others v. Bulgaria [GC], cited above,
§ 164).

182. In the present case, despite the plausible information available to
the authorities that the alleged assaults had been racially motivated, there is
no evidence that they carried out any examination into this question. In
particular, nothing was done to verify the statements of the first applicant
that they had been racially verbally abused or the other statements referred
to in the open letter alleging similar ill-treatment of Roma; nor do any
inquiries appear to have been made as to whether Mr Tsikrakas had
previously been involved in similar incidents or whether he had ever been
accused in the past of displaying anti-Roma sentiment; nor, further, does
any investigation appear to have been conducted into how the other officers
of the Mesolonghi police station were carrying out their duties when dealing
with ethnic minority groups. Moreover, the Court notes that, even though
the Greek Helsinki Monitor gave evidence before the trial court in the
applicants’ case and that the possible racial motives for the incident cannot
therefore have escaped the attention of the court, no specific regard appears
to have been paid to this aspect, the court treating the case in the same way
as one which had no racial overtones.

183. The Court thus finds that the authorities failed in their duty under
Article 14 of the Convention taken together with Article 3 to take all
possible steps to investigate whether or not discrimination may have played
arole in the events. It follows that there has been a violation of Article 14 of
the Convention taken together with Article 3 in its procedural aspect.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

184. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

1. Pecuniary damage

185. The first applicant claimed 4,540.80 euros (EUR) for loss of
income over a period of twelve months after the incident. The second
applicant claimed EUR 2,250 for loss of income over a period of six months
after the incident. They further submitted that due to their injuries they were
unable to resume their previous occupations.
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186. The Government submitted that the applicants had not duly proved
the existence of pecuniary damage and that their claims on this point should
be dismissed.

187. The Court notes that the claims for pecuniary damage relate to loss
of income, which was allegedly incurred over a period of twelve and six
months respectively after the incident, and to alleged subsequent reduction
of income. It observes, however, that no supporting details have been
provided for these losses, which must therefore be regarded as largely
speculative. For this reason, the Court makes no award under this head.

2. Non-pecuniary damage

188. The applicants claimed EUR 20,000 each in respect of the fear,
pain and injury they suffered.

189. The Government argued that any award for non-pecuniary damage
should not exceed EUR 10,000 for each applicant.

190. The Court considers that the applicants have undoubtedly suffered
non-pecuniary damage which cannot be compensated solely by the findings
of violations. Having regard to the specific circumstances of the case and
ruling on an equitable basis, the Court awards each applicant EUR 10,000,
plus any tax that may be chargeable on that amount.

B. Costs and expenses

191. The applicants made no claim for costs and expenses.

C. Default interest

192. The Court considers it appropriate that the default interest should
be based on the marginal lending rate of the European Central Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 3 of the Convention
in respect of the treatment suffered by the applicants at the hands of the
police;

2. Holds that there has been a violation of Article 3 of the Convention
in that the authorities failed to conduct an effective investigation into the

incident;

3. Holds that there is no need to examine separately the complaint under
Article 13 of the Convention;
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4. Holds that there has been no violation of Article 14 of the
Convention taken in conjunction with Article 3 of the Convention in
respect of the allegation that the treatment inflicted on the applicants by
the police was racially motivated;

5. Holds that there has been a violation of Article 14 of the Convention
taken in conjunction with Article 3 of the Convention in that the
authorities failed to investigate possible racist motives behind the
incident;

6. Holds

(a) that the respondent State is to pay to each applicant, within three
months from the date on which the judgment becomes final in
accordance with Article 44 § 2 of the Convention, EUR 10,000 (ten
thousand euros) in respect of non-pecuniary damage, plus any tax
that may be chargeable;

(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amount at a
rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;

7. Dismisses the remainder of the applicants’ claim for just satisfaction.
Done in English, and notified in writing on 13 December 2005,
pursuant to Rule 77 §§ 2 and 3 of the Rules of Court.

Michael O’Boyle Nicolas Bratza
Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74
§ 2 of the Rules of Court, the following separate opinions are annexed
to this judgment:
(a) concurring opinion of Sir Nicolas Bratza;
(b) separate opinion of Mr Casadevall.
N.B.
M.O.B.
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COUR EUROPEENNE DES DROITS DE L'HOMME
EUROPEAN COURT OF HUMAN RIGHTS

CONCURRING OPINION OF JUDGE
SIR NICOLAS BRATZA

I agree with the conclusions and with the reasoning of the Chamber, save
that I have the same hesitations about the passage in paragraph 65 of the
judgment, which draws on paragraph 157 of the Court’s Nachova judgment
(Nachova and Others v. Bulgaria [GC], n0s.43577/98 and 43579/98), as I
expressed in the Nachova case itself.

Although it does not affect the outcome of the present case, any more
than it did in the case of Nachova, | remain of the view that the paragraph is
too broadly expressed when it suggests that, because of the evidential
difficulties which would confront a Government, it would rarely if ever be
appropriate to shift the burden to the Government to prove that a particular
act in violation of the Convention (in this case, Article 3; in Nachova,
Article 2) was not racially motivated. As in the Nachova case itself, I
consider that circumstances could relatively easily be imagined in which it
would be justified to require a Government to prove that the ethnic origins
of a detainee had not been a material factor in the ill-treatment to which he
had been subjected by agents of the State.
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In the case of Makaratzis v. Greece,
The European Court of Human Rights, sitting as a Grand Chamber
composed of:
Mr L. WILDHABER, President,
Mr C.L. ROZAKIS,
Mr  J.-P. COSTA,
Mr G. RESS,
Sir  Nicolas BRATZA,
Mr G. BONELLO,
Mr R. TURMEN,
Mrs F. TULKENS,
Mrs V. STRAZNICKA,
Mr P. LORENZEN,
Mrs N. VAIJIC,
Mrs M. TSATSA-NIKOLOVSKA,
Mrs H.S. GREVE,
Mr A. KOVLER,
Mr V. ZAGREBELSKY,
Mrs A. MULARONI,
Mr K. HANYEV, judges,
and Mr P.J. MAHONEY, Registrar,
Having deliberated in private on 30 June and 17 November 2004,
Delivers the following judgment, which was adopted on the last-
mentioned date:

PROCEDURE

193. The case originated in an application (no. 50385/99) against the
Hellenic Republic lodged with the European Commission of Human Rights
(“the Commission”) under former Article 25 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (“the Convention”)
by a Greek national, Mr Christos Makaratzis (“the applicant”), on 2 June
1998.

194. The applicant, who had been granted legal aid, complained, under
Articles 2, 3 and 13 of the Convention, that the police officers who had tried
to arrest him had used excessive firepower against him, putting his life at
risk. He further complained of the absence of an adequate investigation into
the incident.

195. The application was transmitted to the Court on 1 November 1998,
when Protocol No. 11 to the Convention came into force (Article 5 § 2 of
Protocol No. 11). It was registered on 18 August 1999.
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196. The application was allocated to the Second Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
would consider the case (Article 27 § 1 of the Convention) was constituted
as provided in Rule 26 § 1. On 18 October 2001 the application was
declared partly admissible by a Chamber of that Section, composed of
Mr A.B. Baka, President, Mr C.L. Rozakis, Mrs V. Straznicka,
Mr P. Lorenzen, Mr E. Levits, Mr A. Kovler, and Mr V. Zagrebelsky,
judges, and Mr S. Nielsen, then Deputy Section Registrar.

197. On 1 November 2001 the Court changed the composition of its
Sections (Rule 25 § 1). This case was assigned to the newly composed First
Section (Rule 52 § 1).

198. On 5 February 2004, following a hearing on the merits (Rule 59 §
3), a Chamber of that Section, composed of Mrs F. Tulkens, President,
Mr C.L. Rozakis, Mr G. Bonello, Mr P. Lorenzen, Mrs N. Vajic,
Mr E. Levits, and Mr A. Kovler, judges, and Mr S. Nielsen, Section
Registrar, relinquished jurisdiction in favour of the Grand Chamber, none of
the parties having objected to relinquishment (Article 30 of the Convention
and Rule 72).

199. The composition of the Grand Chamber was determined according
to the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24.

200. On 9 June 2004 third-party comments were received from the
Institut de formation en droits de I’homme du barreau de Paris, which had
been given leave by the President to intervene in the written procedure
(Article 36 § 2 of the Convention and Rule 44 § 2).

201. A hearing took place in public in the Human Rights Building,
Strasbourg, on 30 June 2004 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Mr M. APESSOS, Senior Adviser,

State Legal Council, Delegate of the Agent,
Mr V. KYRIAZOPOULOS, Adviser,

State Legal Council, Counsel,
Mr 1. BAKOPOULOS, Legal Assistant,

State Legal Council, Adviser;

(b) for the applicant
Mr Y. KTISTAKIS,
Mrs 1. KOURTOVIK, Counsel,
Mr E. KTISTAKIS, Adviser.
The Court heard addresses by Mr Ktistakis, Mrs Kourtovik and
Mr Kyriazopoulos.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

202. The applicant was born in 1967 and lives in Athens.

A. Outline of events

203. In the evening of 13 September 1995 the police tried to stop the
applicant, who had driven through a red traffic light in the centre of Athens,
near the American embassy. Instead of stopping, the applicant accelerated.
He was chased by several police officers in cars and on motorcycles. During
the pursuit, the applicant’s car collided with several other vehicles. Two
drivers were injured. After the applicant had broken through five police
roadblocks, the police officers started firing at his car. The applicant alleged
that the police were firing at the car’s cab, whereas the Government
maintained that they were aiming at the tyres.

204. Eventually, the applicant stopped at a petrol station, but did not get
out. The police officers continued firing. The applicant alleged that the
policemen knelt down and fired at him, whereas the Government
maintained that they were firing in the air, in particular because there were
petrol pumps in danger of exploding. One of the police officers threw a pot
at the windscreen. Finally, the applicant was arrested by a police officer
who managed to break into the car. The applicant claimed that he was shot
on the sole of his foot while being dragged out of his car. The Government
contested that claim, referring to the findings of the domestic court (see
paragraph 19 below). The applicant was immediately driven to hospital,
where he remained for nine days. He was injured on the right arm, the right
foot, the left buttock and the right side of the chest. One bullet was removed
from his foot and another one is still inside his buttock. The applicant’s
mental health, which had broken down in the past, has deteriorated
considerably since the incident.

B. The administrative investigation

205. Following the incident, an administrative investigation was carried
out by the police. Twenty-nine of the police officers who had taken part in
the chase were identified. There were also other policemen who had
participated in the incident of their own accord and who had left the scene
without identifying themselves and without handing in their weapons. In
total, thirty-five sworn witness statements were taken. Laboratory tests were
conducted in order to examine thirty-three police firearms, three bullets and
four metal fragments. The applicant’s car was also examined.
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The laboratory’s findings

206. On 12 January 1996 the police laboratory issued a report which
contained the following findings:

(a) As regards the applicant’s car

“... The car that has been examined is severely damaged due to collisions/crashes,
but also to bullets ... At the front, there is damage to the car’s windscreen, where there
are three holes and a mark ... Bullets, directed from the inside of the car outwards,
caused the three holes as well as the mark. From the general damage to the car (the
rear window is broken and has collapsed), the location of the examined damage and
the course (direction) of the bullets that caused it, it may be assumed that the bullets in
question broke through the rear window and ended up hitting the windscreen,
producing the holes and the mark.

... The rear window is broken and has collapsed. Because of its total destruction, it is
not possible to determine exactly why it broke. From the rest of the findings (the
damage to the windscreen, etc.) it may be assumed that bullets were responsible ...
The trajectory of the bullets that caused the holes is from the rear of the car towards
the front ... The shape and size of the holes suggest that the bullets were fired by a
9 mm calibre firearm.

... On the driver’s side of the car, there is a mark on the rear wing, near the wheel;
its dimensions are approximately 55 x 25 mm. From the shape of the mark it may be
assumed that the bullet that caused it came from the rear of the car towards the front,
with an upward trajectory. On the right-hand side of the car, the window of the front
passenger’s door is broken.

There is a bump on the roof of the car, and a corresponding hole in the upholstery
inside. This has been caused by a bullet that travelled upwards from the rear of the car
towards the front. It may be assumed that the bullet entered the car through the rear
window ...”

(b) As regards the firearms

“In total, twenty-three revolvers, six pistols, four submachine guns and three bullets
were sent to us ... Twenty-three of the weapons are revolvers of .357 Magnum calibre;
six are pistols, five of which are of 9 mm Parabellum calibre and one of .45 ACP
calibre; and four are HK MP 5 submachine guns of 9 mm Parabellum calibre. The
serial numbers of the weapons, their make and the names of the police officers to
whom they belong are indicated in the above-mentioned document as well as in the
delivery and confiscation reports of 14 and 16 September 1995 of the Paleo Faliro
police station, copies of which are attached to this report. We performed the same
number of trial shots with the twenty-three weapons, using three cartridges in each
case. All the weapons functioned properly. The spent cartridges and bullets for each
weapon were put into plastic envelopes for identification purposes, and each envelope
was marked with the distinctive characteristics of the weapon.

... Two of the three bullets were found in the car and the third was surgically
removed from the first metatarsal of the injured driver’s right foot. For identification
purposes, the bullets were marked ‘PB1/4722° (for the bullet from the injured person’s
body) and ‘PB2 and PB3/4722’° (for the bullets found in the car). They will be
regarded as evidence ... The heads and cylindrical surfaces of all three bullets are more
or less deformed as a result of hitting hard surfaces, and have broken sabots and parts
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missing. The average diameter of the bullet bases is 9 mm. From the measurements
and their characteristics it is surmised that the bullets come from 9 mm Parabellum
cartridges (9 x 19). These kinds of cartridges are fired mainly by pistols and
submachine guns of the same calibre ...”

(¢) Conclusions

“... Sixteen holes were found on the car, caused by the direct impact of the same
number of bullets. It is assumed that the bullets that caused the holes were fired by
9 mm calibre weapons. Inside the car, there are holes due to secondary impact and
ricochets from some of the above bullets.

... The exhibit bullet ‘PB2’ and the bullets the metal sabots ‘PP1’ and ‘PP2’ come
from were fired by the HK MP 5 submachine gun no. C273917.

... The exhibit the metal sabot ‘PP3’ comes from was fired by the Sphinx pistol
no. A038275.

... The exhibit bullet ‘PB1’ that was removed from the injured driver’s body and the
bullet ‘PB3’ that was found in the car have a 9 mm Parabellum (9 x 19) calibre and
were fired by the same weapon of the same calibre. Despite being deformed, the two
bullets exhibit sufficient and reliable traces from the inner part of the weapon barrel
from which they were fired; comparison of these traces has led to the conclusion that
they are identical. Comparative tests of the traces on these two bullets and those on the
sample bullets fired with the examined 9 mm calibre weapons (see above) have not
disclosed any similarities, which leads to the conclusion that the bullets in question
were not fired by any of these weapons ...”

C. Proceedings before the Athens First-Instance Criminal Court

207. Following the administrative investigation, the public prosecutor
instituted  criminal  proceedings against seven police officers
(Mr Manoliadis, Mr Netis, Mr Markou, Mr Souliotis, Mr Mahairas,
Mr Ntinas and Mr Kiriazis) for causing serious bodily harm (Articles 308
§ 1 (a) and 309 of the Criminal Code) and unauthorised use of weapons
(section 14 of Law no. 2168/1993). At a later stage, the applicant joined the
proceedings as a civil party claiming a specific amount by way of damages.

208. The trial of the seven police officers took place on 5 December
1997 before the Athens First-Instance Criminal Court. The applicant’s
statement was taken down as follows:

“I was on Dinokratous Street. I turned right at the traffic lights, and saw two police
officers in front of me on Vassilissis Sofias Street. I was driving at a high speed and 1
couldn’t stop immediately. I moved a little to the left, and they immediately started
firing at me. | was afraid, I thought they wanted to kill me, so I accelerated and drove
off. They chased me and fired constantly. I moved into the oncoming lane and hit
some cars. [ was very scared. I had recently been in hospital for depression. I stopped
at a petrol station and, while I was taking off my seat belt, I opened the door a little
and they injured my arm and chest. They pulled me out of the car; a police officer
injured me again, on the leg, and put handcuffs on me. I heard banging noises on the
car, but I don’t know what they were. There were gunshots coming from everywhere,
also from above. I don’t know exactly who injured me. I didn’t have a weapon. I never
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carry a weapon. They took me to the General State Hospital. A chief officer of police
came and brought me a document to sign, but I didn’t sign it because I didn’t know
what they had written in it. This happened at the same place where they took 3.5 litres
of blood from me. They removed the bullet from my leg without anaesthetic. It was
very painful; I don’t know why they did this. I had internal bleeding and the doctors
said it was from my teeth. My father obtained a paper from the public prosecutor so
that he could take me from the General State Hospital to the KAT (centre for
rehabilitation following injury). A bullet has remained in my lung and the other bullet
has caused an internal wound below my waist. The first gunshot was on Vassilissis
Sofias Street. Perhaps they were looking for something; perhaps they thought I was
someone else. I drove towards Sintagma. They fired at me during the entire chase.
When they pulled me out of the car, they made me lie on the ground, shot at me and
then put handcuffs on me. It was then that they shot me in the foot. After the incident I
suffered from psychological shock and was admitted to the State Hospital. I am still
receiving medical attention from [another hospital] and I take medication. Before the
incident I worked as a plasterer. Since then I haven’t been able to work. I have never
in my life held a gun, apart from when I was in the army, where I served normally.
There was no roadblock on Vassilissis Sofias Street. I saw two police officers. One of
them waved at me to stop and the other pointed his weapon at me. I was frightened
because of the weapon and I didn’t stop immediately. After some time they started
firing at me. I don’t remember whether I noticed a police car or not near the War
Museum. When I reached Parliament, they had their sirens on and they were following
me and firing at me. I moved into the oncoming lane. I wanted to get home quickly. In
Siggrou Avenue there was a police roadblock. I didn’t take any notice of it. On Flisvos
Street there was another roadblock. I didn’t take any notice of that one either. Further
down, at some traffic lights, I wove my way through the traffic in order to get away. I
remember colliding sideways with someone, not head on. I don’t remember causing a
car to turn over. I don’t remember a seeing a roadblock on Kalamakiou Street. I don’t
remember if they were shooting at me there. I stopped at the petrol station because |
had already been hit by a bullet and I was in pain. Besides, there were a lot people
there and I wasn’t so scared. I stopped and tried to unbuckle my seat belt. Right then, I
felt bullets in my back. The windows were broken. A police officer came, pulled me
out and, while I was lying on my side, face down, they shot me in the foot. I don’t
know which one of them shot me. I didn’t see who shot me because I was lying face
down. Before the incident I had been in hospital once only, for minor depression.
After the incident I developed persecution mania. Before the incident I had only had
minor depression. When I was at the petrol station I did not make any movements that
could make the police officers think I was carrying a weapon.”

209. The defendants’ statements were taken down as follows:
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1. Mr Manoliadis

“I was in police car no. A62. We were in the Paleo Faliro area. We heard about the
chase on the radio. We arranged with the control centre to create traffic congestion at
the beginning of the road close to Trokadero. We positioned the police car sideways
across the road, facing the sea. I also stopped some civilian cars in order to block the
road. Suddenly I saw flashing lights, sirens and a car at a distance of 30 metres coming
towards me. The driver moved to the right of the street that leads to the marina and
drove past me at a distance of 1 metre; I even jumped out of the way so that he
wouldn’t run me over. Motorcycles and police cars drove past, following at a distance
of 30 to 40 metres. There were no gunshots fired by anyone there. We got in the car
and followed the other police cars at a distance of about 300 metres. I remember
seeing a red car that had skidded on to the barrier. We lost control briefly, then
continued driving. I heard gunshots after seeing the car that was turned upside down
on Kalamakiou Street. I used my weapon later. We followed the fugitive’s course.
When we reached Kalamakiou Street, we heard gunshots again. We went towards the
petrol station. I got out of the car, there was chaos everywhere, and I heard gunshots.
Some colleagues had ducked, others were on the ground, others were taking cover. 1
didn’t know where the gunshots were coming from. They could also have been
coming from the Skoda [the applicant’s car]. I saw some of my colleagues firing in the
air. Then I fired two shots in the air and threw myself to the ground. I was 50 metres
away from the car. I didn’t get close to fire the shots, because there was a block of
flats nearby. I heard the shouts of the colleagues who were telling the driver to get out
of the car. Finally, I saw the police officers who were at the front walking freely and I
realised the incident was over. I believe that the weapons of the colleagues who were
summoned, or who had notified the control centre, were checked. From where I was
standing, I couldn’t see the victim in the car.”

2. Mpr Netis

“Since 9 p.m., we had been on duty at the B department of the Flying Squad. We
heard on the radio that a chase was in progress, starting from the American embassy,
of a car which had almost run over two pedestrians and a traffic warden. We followed
the car. Near Trokadero we saw that the police had formed a roadblock. Manoliadis
was using his whistle to stop the cars. The Skoda drove over to the right, to the side
street, and then suddenly turned left. Manoliadis jumped out of the way instinctively,
and the Skoda passed very near him. At Rodeo there was a roadblock similar to the
one where Mr Manoliadis was. The victim hit a red car and caused it to turn upside
down. The radio of the first police car informed us of the course the Skoda was taking.
As we approached the junction of Posidonos and Kalamakiou Streets and we were
50 to 60 metres behind, I heard the first gunshots. We continued driving and entered
Kalamakiou Street. There were some police cars ahead of us. Among them, there may
have been some that had not been called but had come on their own initiative. When
we arrived, I got out of the police car and went towards the vehicle that was being
chased. Other colleagues kept calling to the driver to get out of the car. He didn’t get
out. I heard someone say, ‘Let’s fire some shots to intimidate him’, and I took my
weapon out and shot twice in the air. One of my colleagues took advantage of a break
in the shooting to pull the driver out of the car. I was 10 to 15 metres away from the
Skoda, or 8; I don’t remember exactly. The control centre issued a warning that the
man was carrying a weapon. I have been in many chases, and this particular individual
gave me the impression that he was familiar with this kind of thing.”
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3. Mr Markou

“I ride a motorcycle. On Posidonos Street we heard on the radio that a chase was in
progress from the American embassy. Very soon afterwards we heard that the driver
had reached Onassio Hospital. I tried to get on to the central reservation to take up my
position and wait for him. I saw the car coming. Risking my life, I got down from the
high pavement and followed it. A police car and two motorcycles were in pursuit. I
heard on the radio that the individual was dangerous and possibly carrying a weapon;
he was driving very dangerously. At the traffic lights on Posidonos Street, close to
Edem, as we reached the marina of Amfithea and Posidonos, I was struck by his
ability to weave in and out of the other cars. I had never seen a chase like this one,
although I had spent fifteen years in the service. At the junction of Amfitheas and
Posidonos Streets, he collided with a taxi. At the traffic lights at that junction there
was a police roadblock. Makaratzis turned right and entered the side street. He was
driving into the oncoming traffic and, having gone past the traffic lights, he turned left
and created confusion, because the lights changed and the cars were moving off. 1
didn’t know whether anyone had been killed, or what was happening. I was still in the
right side street. The Skoda had been blocked by the other cars, and I shot three times
in the air to intimidate him. It was impossible to aim at the Skoda because it was
between other cars. Makaratzis drove off, continued down Kalamakiou Street, drove
uphill and, as I was approaching at a distance of 30 metres, I saw the car at the petrol
station. I got off my motorcycle and entered the petrol station from the right. I went
into the workshop and shouted ‘Everyone move out of the way!’. I climbed up a
staircase and on to the veranda. While I was climbing up the stairs, I heard gunshots. I
didn’t know where they were coming from. When I got up there I heard the others
calling to the driver to get out of the car. I saw him leaning over to the side and
opening the glove compartment, and I assumed that he was going to take out a weapon
and shoot. I shouted at the others to be careful because he might have a weapon. I
picked up a big pot and threw it at the car. I was watching the driver’s hands, so as to
be able to shout and warn my colleagues if I saw him taking something out to throw.”

4. Mr Souliotis

“Mahairas and I set off together. At 9.15 p.m. I was standing in front of the police
car. | saw the Skoda coming from the Naval Hospital, going through a red light and
almost hitting a couple. I waved to the driver to stop. He drove straight towards me
and almost hit me. I jumped aside. No one took out their weapons. I got in the car and
we chased him, not only for contravening traffic regulations, but also because he had
almost hit me. At Vassilissis Sofias Street we crossed into the oncoming lane and
turned right at a red light. We had the flashing lights on and we were driving very fast,
but we couldn’t locate him. Suddenly, we saw the Skoda in front of the War Museum.
We turned on the flashing lights and the siren, and we flashed our lights at him. He
saw us from his car, braked and turned on his hazard lights, and suddenly he drove off
again at high speed, sounding his horn. He reached Sintagma, crossed into the
oncoming lane near the flower shops and drove into Amalias Street against the traffic.
We turned the flashing lights on again and followed him. We continued driving and
notified the control centre. On Kallirois Street he almost collided with another police
car. At the traffic lights at Diogenis Palace he went through a red light, crossed into
the oncoming lane, hit a car and continued driving. Two motorcycles came close to
him. At Trokadero, a police car, two motorcycles and fifteen civilian cars had formed
a roadblock. He drove towards the right, mounted the pavement and went past them.
At Flisvos he caused a Daihatsu to turn upside down. We thought that whoever was in
it must be dead. The control centre told the officers on motorcycles to follow him from
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a distance because of the danger. At Amfithea he collided with a taxi driver, causing
him a neck injury; he later had to wear a collar. He continued down Posidonos Street
and Kalamakiou Street. He entered the side street and drove against the traffic. He
drove past the other cars and crossed over to Kalamakiou. That was where the first
gunshots were fired. I leaned out of the left window at the back and shot at the back
left tyre of the Skoda. The tyre burst. I was certain about the direction of the bullet. 1
knew that no one was in danger. When a bullet hits a tyre, it does not ricochet. I fired
from a distance of 5 metres. After firing, I saw that the tyre had been punctured.
Mabhairas fired at the right tyre at the back. With his tyres burst, Makaratzis stopped at
the petrol station. We were almost level with him. I acted as a traffic controller. 1
stopped the oncoming cars, and once the arrest had been made I saw how many police
cars there were. There were more than nine. When all the police cars were at the petrol
station, shots were fired in the air, not at the car. The car had been hit at the junction.
There were a lot of policemen. They occupied both lanes of the street. The Skoda had
to slow down, and they fired at him. I was stopping the cars. If they had aimed at the
car when we were at the petrol station, they would have shot me too. I believe all the
gunshots, even the ones that hit the windows, were aimed at the tyres.”

5. Mr Mahairas

“I was at the American embassy with Markou. We saw a Skoda going through a red
light. The traffic warden waved to him to stop. The Skoda continued driving towards
our colleague, at the risk of hitting him. We got in our car and followed him. He
crossed into the oncoming lane and went through a red light at Vassilissis Sofias Street.
We lost him and then we suddenly saw him at the War Museum. We followed him,
turned on the flashing lights and waved to him to stop. At the flower shops he turned
on his hazard lights as if he were going to stop. Suddenly, he increased his speed and
crossed into the oncoming lane on Amalias Street and continued towards Sintagma
and Siggrou. We followed him. Other police cars arrived. At Trokadero he bypassed a
roadblock by driving around the side. At Flisvos he caused a Daihatsu to turn upside
down and continued on his way. Further down the road there was a roadblock. He
collided with a taxi driver and continued on. At the junction of Kalamakiou and
Posidonos Streets there was another roadblock. He turned right into a side street and
then turned left, crossing Posidonos Street. I heard some gunshots there. We drove to
the top of the side street, followed him and, when we reached Posidonos Street, we
were 5 metres away from him. I took my weapon out and aimed at his right rear tyre.
When you fire shot after shot it is difficult to aim. I put my weapon on to automatic,
which makes it fire three or four times. The Skoda stopped 70 metres away, at the
petrol station, and we followed. The entire course and his behaviour had seemed
extremely dangerous to us, like that of a terrorist. Other police cars and motorcycles
arrived. They called to him to get out of the car. He didn’t, and some gunshots were
fired. We were 10 metres behind him. If they did fire from the other police cars
directly at him, we weren’t in their line of fire. I heard some colleagues say, ‘Let’s fire
some gunshots to intimidate him’. Someone got up on the veranda and threw a pot
down. One of my colleagues, who was wearing a bullet-proof vest, and whom I did
not know, along with someone else, got close, broke the window and called to him to
get out. He didn’t, so they pulled him out. One of them attempted to put handcuffs on
him. Someone shouted ‘Careful, he is injured’ and they didn’t put them on. The
ambulance came. I didn’t know whether he had been injured by a bullet or in a car
accident. Neither my weapon nor Souliotis’s fires Magnum bullets. The A-45 is very
powerful and has a great force of penetration. I don’t know who said that he was
armed and that we should fire in the air.”
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6. Mr Ntinas

“Kiriazis and I were on duty as instructed at Neos Kosmos. We received a message
to go to Siggrou, where a car which had hit other cars and hadn’t stopped when
signalled to by a traffic warden, etc., was being chased. We went to Siggrou and
followed the driver. At Interamerican he drove through a red light and continued
towards the coastal avenue. At Trokadero we saw a lot of police cars and flashing
lights. We remained behind him and, at Flisvos, we saw the car that had been turned
upside down. We were left a bit behind. At the junction of Posidonos and Kalamakiou
Streets we lost him completely. We asked a civilian, who told us that he had turned
right and was heading towards Kalamakiou Street, and we headed that way. I heard
some gunshots that I thought were coming from the junction of Kalamakiou and
Posidonos Streets. Artificial traffic congestion had been created. The control centre
issued a warning that the man was armed and dangerous. We stopped 100 metres to
the right of the petrol station and heard gunshots. We didn’t know whether they were
coming from the victim or the police officers because we couldn’t see the car. We
took cover and heard him being called out of the car. We fired some intimidation shots
in order to confuse him, because we knew that a police officer would try to arrest
him.”

7. Mr Kiriazis

“Ntinas was my chief of crew. We received a message and chased the car, getting
close to it at the traffic lights at Amfitheas Street. At Trokadero we were falling
behind. The driver went through the roadblock that had been set up. At Flisvos we saw
the car that had been turned upside down. There was a problem with the traffic and we
were left behind. At the junction of Amfitheas and Posidonos Streets a taxi had been
damaged. Further down we heard gunshots. Some civilians told us that the driver had
turned left. We followed him. When we got to the petrol station we heard gunshots.
Some colleagues were heard shouting, ‘Get out’, ‘Be careful’, and someone else said,
‘Shoot to intimidate him’. So I fired two shots to intimidate him. I have served for
fifteen years. I have never seen anything like this. During the chase we heard from the
control centre that the individual was extremely dangerous and possibly armed.”

210. The witnesses’ statements were taken down as follows:

1. Mr Ventouris

“I am the driver who chased the victim. Mahairas, Souliotis and I serve in the Flying
Squad. The victim’s car was considered suspicious. We consider suspicious anything
that moves around the American embassy. One of my colleagues, who was not
carrying a gun, signalled the driver to stop. My other colleague and I waited at a
distance, outside the car. Instead of stopping, the driver continued towards my
colleague and almost hit him. Then he drove off. We considered him dangerous, and
had to chase after him. At first we lost him for a while, but then we spotted him again
near the War Museum. We waved to him to stop. He hesitated for a while, looked as if
he was about to stop, but then drove on. At this point we started chasing him with the
sirens on. He reached Parliament, crossed into the oncoming lane and continued
towards Siggrou at full speed. We had notified other police cars that were going to
Siggrou. At some stage he almost collided with a police car. When he reached the
coastal avenue, we had already formed a roadblock. He collided with some civilian
cars, got away, and drove on. Further down, at Flisvos, he collided with a red car and
caused it to turn over, and then drove off at full speed. There was traffic in the area.
There was a lot of traffic in Kalamakiou and he moved on to the hard shoulder. It was
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in that area, in Kalamakiou, that we heard gunshots for the first time. Until then we
hadn’t fired because there was a lot of traffic and we could have injured civilians. We
didn’t lose him at any point; we only almost lost him at the beginning of Kalamakiou,
where there was an obstacle on the pavement. Mr Mahairas and Mr Souliotis were in
the car with me and it was around that area that our colleagues fired at the tyres of the
car. I maintain that, with our training, we can hit the target in 99% of cases, if
not 100%. The driver stopped at the petrol station. We moved the civilians out of the
way and some other colleagues who were wearing bullet-proof vests approached his
car, broke the windows and pulled him out of the car, because they had called to him
to get out several times but he hadn’t. Gunshots were heard from a distance. I don’t
know where they were coming from. A colleague had gone up on to the veranda, but I
don’t think he fired. He threw a pot at the driver. When the gunshots were fired, the
victim’s car was parked sideways on the right of the petrol station. We were at the left
of the petrol station and the others were behind me. I don’t know if others fired at the
car. We heard gunshots at the beginning of Kalamakiou, and at the end, when
everything was over. The final shots were probably fired to intimidate the victim.
[Officer] Boulketis was the one that pulled him out. I don’t think he fired at him.
There was no reason to do so. The victim made some movements in the car: he moved
right and then left, as if looking for something, and it was conceivable that he had a
weapon. That is why colleagues wearing bullet-proof vests went to pull him out of the
car. I don’t know about the ballistic investigation. The bullets found inside the car
were from the weapons of Souliotis and Mahairas. However, my colleagues were
aiming at the tyres. The speed of the chase was approximately 60 km/h in Vassilissis
Sofias and Amalias Streets, because there was traffic. We were about 10 metres
behind him. Near the columns [of the Temple of Olympian Zeus] motorcycles
appeared both ahead of us and behind. At the beginning of Siggrou another police car
came up in front of the victim and he almost collided with it. He was moving from left
to right in Siggrou, racing at 160 km/h and changing lanes constantly. I can’t say
which police cars were behind us at the corner of Kalamakiou, because when we chase
someone we don’t see what is going on behind. We stopped at the petrol station; two
motorcycles stopped behind us, and another car stopped behind them. The first
gunshots were fired at the junction of Posidonos and Kalamakiou Streets. In
Kalamakiou Street, before Posidonos Street, when we were 5 metres behind him, Mr
Mabhairas used his firearm and shot at the tyres of the car. Mr Souliotis must have used
his weapon too at the same spot. When the driver reached the petrol station and
stopped, I called from the car to the civilians to move out of the way and to the driver
to get out, and a colleague who was wearing a bullet-proof vest went to pull him out. I
don’t know how many bullets were fired; the front windscreen broke because a pot
was thrown at it. I do not know how the front passenger’s window broke, or how the
back window broke. I don’t know how the victim’s foot was injured. It couldn’t have
been when shots were fired around the car. Finally, we went to the police station to
make a statement. Our lives weren’t directly at risk during the incident. The driver had
caused accidents, driven into the oncoming traffic and endangered many people. In
total, he had been chased by thirty-three policemen, whose weapons were confiscated,
but others had also got involved. We had never seen anything like it. They told us on
the radio to be careful, that the individual was carrying a weapon and might be
extremely dangerous. Souliotis is a traffic warden. Of course he was not carrying a
weapon when he waved to him to stop. The police roadblocks were set up because
they had been ordered by the control centre. We also created artificial traffic
congestion with civilian cars at the traffic lights. During the incident we noticed that
civilians were injured, that cars were turned upside down; we didn’t have any other
way of stopping him, after the roadblocks and the artificial traffic congestion. The last
roadblock was on Kalamakiou Street. There were police officers on foot in the side
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street. He drove straight at them. That was the moment when the first gunshots were
fired. That was also the moment when my colleagues first fired from the car at his
tyres. It is possible that other weapons were used besides the thirty-three that were
confiscated. For that matter, the bullet that was taken from his leg did not belong to
any of the thirty-three weapons that were confiscated. If someone had fired in the
victim’s direction at the petrol station, the petrol would have caught fire. At the petrol
station they fired shots in the air. Probably in order to cover the colleague that went to
pull him out. One of my colleagues climbed up on to the veranda and threw a pot at
him to create confusion. Boulketis pulled him out and handcuffed him. We saw that he
was bleeding and they took him to hospital. The investigation was carried out by our
officers and some other department, not by those of us who had gone to the police
station.”

2. Mr Nomikos

“I was on the old coastal avenue in Agia Skepi. I saw a vehicle driving erratically.
We got an order from the control centre and went after it. On the way we saw all the
accidents, the cars that had been hit and someone who was injured. We reached
Kalamakiou from Amfitheas. We were far behind. We didn’t hear any gunshots. Even
if there had been gunshots, we would not have heard them. Mr Boulketis, who was
with me, had a bullet-proof vest. He put it on, while another colleague broke the
window. Mr Boulketis pulled the driver out and put handcuffs on him, but when he
saw that he had been injured he removed them. The victim was looking right and left;
his hands were on the floor, we could not see them, and we assumed he had a gun.
When we reached the petrol station, I heard one or two gunshots; I don’t know where
they came from. Boulketis and Xilogiannis were with me in the police car. Xilogiannis
and I didn’t have bullet-proof vests and we didn’t move closer, as Boulketis did. There
were a lot of police cars and motorcycles. There is no way any weapons could have
been concealed or changed hands. Our weapons are given to each of us personally. We
do not give them to other colleagues. At the petrol station, when we moved closer so
that Boulketis could pull the driver out of the car, nobody fired. No colleague could
have become involved in the incident without receiving an order, unless someone
heard about it and came on his own initiative. If such a person had used his weapon,
there is no way he would have left without handing it over.”

3. Mr Xilogiannis

“I was the driver of the last police car, where Mr Boulketis was. We received an
order from the centre and we followed the chase. We were the last to get to the petrol
station where the Skoda was parked. There were a lot of police cars and motorcycles.
Everybody was out of their cars; the Skoda was right next to the pump that is on the
right-hand side when facing the petrol station. Everyone was out of their cars ...
Mr Boulketis put on his bullet-proof vest and I covered him from the back, while
behind me there were more officers covering him. When we got there, we heard some
gunshots. When we got out of the car and were standing very close to the Skoda two
or three gunshots were fired; they were not fired in my direction, because we were
very close to the Skoda ... Perhaps the car was hit in the process, I don’t know. I am
not in a position to know at which stage the victim was hit; probably during the
chase ...”

4. Mr Davarias

“... The shots fired at the petrol station were for intimidation. I didn’t see any shots
fired at the car, the shots were fired towards the car but in the air, that is, the bullets
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went up in the air. I don’t know the [police officers] who fired. I had never seen them
before. I know Markou and Kasoris. The police officer who climbed up on to the
veranda didn’t shoot; he threw a pot. We are bound by our duty and have to follow
orders when it comes to the areas we are patrolling, but we don’t always follow them
and often go on our own initiative to the scene of incidents like this one where
colleagues are in danger and all manner of things have happened in the past. The
entire operation at the petrol station lasted ten to fifteen minutes; the Skoda had
stopped along the kerb at the petrol station. I parked on the right, I arrived almost at
the same time as the men in the first police car, and the rest got there immediately
afterwards, one after the other. All the men were holding weapons in their hands.
Usually all police cars have a light machine gun. After I got there I took cover behind
a column. We called to the driver to get out of the car, and then the shooting began. 1
don’t remember even approximately how long afterwards the shooting began. The
victim made some movements in the car. The movements he made while he was
unlocking the car and all his other movements could have been seen by us as
movements to get his weapon out from a holster under his arm, or to take out a hand
grenade. At the junction of Kalamakiou and Posidonos Streets I didn’t notice any
shots being fired at the right-hand side of the Skoda, only the ones fired at the tyres on
the left-hand side. The first photograph shows that the tyres on the left-hand side are
burst, the second one shows that the ones on the right are burst. As to the injury to [the
applicant’s] right foot, it is possible that a bullet that was fired at the tyres ricocheted
and penetrated through the metal plate of the car, which is only a few millimetres thick.
There are bullets that can pierce metal plates of double thickness. In those cars there is
no chassis. There are only plain metal plates, which can be pierced by a ricocheting
bullet: the victim may have been hit in the buttock in this way. He may have been hit
in the armpit area in the same way. At some point I saw him leaning towards the seat;
I thought he might have been hit and I shouted.”

5. Mr Mastrokostas

“I am the petrol station attendant. I was in front of the pump, filling up. Suddenly, I
saw the Skoda slowly coming up and stopping next to me, with the front facing the
street as you can see in the photograph. The driver was not moving. Then the police
cars arrived; the policemen were shouting, ‘Move out of the way, move out of the
way!’. I left the pump and went inside, 4 to 5 metres away, and the owner and I moved
to an area further at the back. There is a second door, and we went through to the
workshop. When 1 went inside the store I heard gunshots. There was chaos. More
gunshots were fired. They were firing, but I don’t know in which direction. I couldn’t
see anything. The pumps were next to the store; if they had fired towards the car the
bullets would also have hit the pumps. I think someone went up on to the veranda and
threw a pot down. I saw it because I had gone out the back but I didn’t go close. I
couldn’t see anything and I didn’t witness the arrest or see whether they shot him.
When the car arrived I saw the tyres were burst, but I do not remember whether the
windows were also broken. In the first photograph, I think the tyres are burst. It was
the first statement I had ever made, I was still in a state of panic and I don’t know
whether I reported everything accurately. It’s the same today, two years having passed
since the incident. When I went to the back, I saw the police officer. He didn’t shoot,
he threw a pot, but I couldn’t see the victim’s car. Neither the Vespa, which was half a
metre away, next to the car, nor the pumps, of course, had any bullet holes. The end of
the veranda where the police officer went overlooked the car. The front of the car must
have been protruding a bit under the veranda.”

6. Mr Georgopoulos
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“I am the owner of the petrol station. I was standing a bit further inside than
Mastrokostas. I saw the Skoda coming up slowly. It stopped, and seconds later I heard
gunshots. The boy heard the shouting, I didn’t. When I heard the gunshots I left, I
went up to the house, and then a police officer came and threw a large pot at the roof
of the car. He didn’t shoot. I came down when the shooting had stopped and I saw the
victim as they were pulling him out of the car. I think the man who pulled him out was
wearing civilian clothes. I am not sure. I saw him holding a big machine gun. I don’t
know if he fired. I don’t remember. If he had fired, I would remember it. He may have
fired; but I didn’t see him do it. I don’t remember whether the windows of the car
were broken. I remember that he had crashed ... I didn’t find any cartridge cases
anywhere. I didn’t find any bullet holes anywhere. When I saw the police officer who
came from the back on to the veranda, I left and didn’t see if he fired. I went
downstairs and saw them pulling the driver out of the car. The police officer didn’t
shoot him. It may also have been the person that got off the motorcycle. The veranda
is wide and it covered more than half of the car.”

7. Mr Kiriazidis

“I was at the junction of Posidonos and Kalamakiou Streets ... Suddenly, I saw in
my rear-view mirror a car coming from the side street at great speed; it drove over the
curb, came from the right and crashed into me. It threw me a distance of 10 to
15 metres. There was a police car next to me. The police officers must have been out
of the car, and were holding weapons. I heard gunshots and I was frightened. More
police cars came and followed the Skoda to the left, towards Kalamakiou Street. He
caused great damage to me. If someone had been sitting in the back seat, they would
not have survived.”

211. Having deliberated, the court acquitted the seven police officers on
both the criminal charges brought against them (see paragraph 15 above).
On the first count (causing serious bodily harm), the court found that it had
not been established that the accused were the ones who had injured the
applicant. A number of police officers who had taken part in the incident
had left the scene after the applicant’s arrest without revealing their identity
or giving the necessary information concerning their weapons. The bullet
that was removed from the body of the victim and a bullet that was found
inside the car were fired from the same weapon but were unrelated to the
traces from the thirty-three weapons that were examined. The other bullet
and some of the metal fragments found in the applicant’s car had been fired
from the weapons of two of the accused. However, it had not been shown
beyond a reasonable doubt that these officers had injured the applicant,
given that many other shots had been fired from unidentified weapons.

As regards the second charge (unauthorised use of weapons), the court
held that the police officers had used their weapons for no other purpose
than trying to stop a car whose driver they reasonably considered to be a
dangerous criminal.

The relevant passages of the court’s judgment read as follows:

“On 13 September 1995 the victim, Christos Makaratzis, was driving a private
vehicle with the number plate YIM 8837 in Athens in the area around the American
embassy. At the junction of Telonos and Kokkali Streets, a unit of the special police
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control division of the Flying Squad of Attica was carrying out checks on passing cars.
The accused Mahairas, Souliotis and Ventouris were part of this unit. The victim’s
vehicle was coming from the direction of the hospital; he drove through a red light and
the accused Souliotis signalled to him to stop. Instead of stopping at the signal made
by the traffic warden, however, he continued driving towards him and almost hit him.
The police crew got into their car immediately and began chasing him. At Vassilissis
Sofias Street he entered the oncoming lane and drove through a red light. Because of
the traffic, the police officers lost the car, which they were chasing with their flashing
lights on, and met with it again near the War Museum. They flashed their lights at the
driver in order for him to stop; the siren and the flashing lights of the police car were
on. Initially the victim turned his hazard lights on, as if he were going to stop the car.
However, he suddenly accelerated and drove off. He reached Sintagma near the flower
shops; he entered the oncoming lane at Amalias Street and continued towards Siggrou
Avenue. The police car informed the Flying Squad control centre, and the control
centre notified other units that were on duty in the area in which the victim was
moving, in order for them to come and assist. At Siggrou Avenue the car was moving
at a very high speed from one lane to the other. Near Kallirois Street the driver almost
collided with a police car; at the traffic lights at Diogenis Palace he drove through a
red light, entered the oncoming lane and collided with a car. At Trokadero there was a
roadblock formed by a police car, two motorcycles and fifteen civilian cars, which he
got past by driving on the pavement, and the crew of the police car were almost run
over. At Flisvos he collided with a Daihatsu that was stationary, caused it to turn
upside down, injuring the driver, and on Amfitheas Street he collided with a car and a
taxi, whose driver was injured. At the junction of Posidonos and Kalamakiou Streets
there was a police car in the side street, and the cars moving towards Glifada had been
blocked. The victim drove over the central reservation towards the right, in order to
head towards the side street, but then he noticed the police car and drove over the
central reservation towards the left and collided with two cars that were crossing
Posidonos Street and almost ran over Police Constable Stroumpoulis. The first
gunshots directed at the pursued car, which were fired in order to stop the victim, were
heard at the junction of Posidonos and Kalamakiou Streets. It was in that area that the
accused Mabhairas, who was riding in the police car and had been chasing the vehicle
from the beginning, fired a burst of shots when the car was at a distance of
approximately 5 metres, with his firearm no. MP 5 C273917, because the car was
moving. He aimed at the rear right tyre. The accused Souliotis, who was riding in the
same police car, fired from the left window, with his pistol no. AO 38275, aiming at
the rear left tyre, which he punctured. Near that junction the victim had to slow down.
Many police officers had reached that spot and occupied both lanes; other police
officers, besides those already mentioned, also fired at the car, as many gunshots were
fired at that spot. It is also to be noted that, during the entire course, policemen, police
cars and motorcycles joined the chase, without being able to stop the vehicle. It
continued its course along Kalamakiou Avenue, despite the gunshots, and stopped at
the junction of Kalamakiou and Artemidos Streets, at the entrance of a petrol station
and near the petrol pumps, with the front facing the street. There, he was surrounded
by the police units that were chasing him, and which the control centre knew had
taken part in the operation, and also by other units that had come on their own
initiative to help their colleagues when they heard about the incident from the control
centre. In other words, there were units in the area that had gone to the scene of the
incident, without being called. The police officers got out of their cars and off their
motorcycles, holding their weapons. The victim made some movements in his car,
which gave the police officers the impression that he had a weapon. The police
officers asked him to get out of the car, but he did not, and the police officer who was
wearing a bullet-proof vest, Nikolaos Boulketis, approached the car. Then, a lot of the
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police officers who were present began firing in order to intimidate the victim and
cover their colleague; Nikolaos Boulketis took the opportunity to break the car
window and arrest the victim. Earlier, the accused police officer Christos Markou had
climbed on to the veranda which was above the petrol station and had thrown a pot
down, which broke the windscreen without making it fall in. When the victim got out
of the car, he was immobilised by the police officer who had arrested him, and by his
colleagues, and then it became clear that he was injured. He had an exit wound on his
right arm, another exit wound on the right of the thorax, with the entry from the back
of the armpit. He had an exit wound at the end of his left foot, a wound high up on his
left buttock and wounds on the outer surface of the kidney area. The windscreen of the
car driven by the victim was broken, but had not fallen in; it had three bullet holes and
a mark made by another. There were three bullet holes in the metal part of the left
door at the back, and a bullet mark on the metal surface of the chassis. The back
window was smashed and on its metal part there were two bullet holes and another
one at the left rear lights. There was a bullet mark on the right rear wing above the
wheel. The front passenger window was broken and there was a bullet mark on the
outside of the roof. There were bullet holes inside the car under the glove
compartment on the dashboard, on the radio, the top part of the dashboard, in the
driver’s seat, in the front passenger seat and in the back seat. Two bullets and four
fragments were found inside the car. Of the police officers who took part in the
operation, thirty-three handed over their weapons, that is, all those who had been
ordered to take part in the chase or who had notified the control centre and whose
departments knew that they had taken part in the operation. However, others had taken
part of their own accord in order to help their colleagues, and it is not known who they
are or why they left after the arrest of the victim without informing the control centre
of their presence at the scene of the incident. Among the thirty-three weapons, there
were twenty-three revolvers of .357 Magnum calibre; six pistols, five of which were
of 9 mm Parabellum and one of .45 ACP calibre; and four HK MP 5 submachine guns
of 9 mm Parabellum calibre. Of the thirty-three weapons, only the weapons of the
accused had been fired. The three bullets that were found in the car and the one that
was removed from the first metatarsal of the right foot of the driver came from
cartridges of 9 mm Parabellum (9 x 19) calibre. Such cartridges are fired mainly from
pistols and submachine guns with the same calibre. The four fragments found inside
the car are sabot fragments of coated bullets of different calibre and it was not possible
to identify the calibre of the bullets, although one of the fragments was assessed as a
fragment of 9 mm Parabellum (9 x 19) calibre. The report by the laboratory expert
confirmed that the three bullets, two of which were found in the car and one of which
was found in the foot of the victim, came from cartridges of 9 mm Parabellum (9 x 19)
calibre. The bullet [PB2] and the two metal sabots [PP1 and PP2] found inside the car
were fired by the HK MP 5 submachine gun number no. C273917 that belonged to the
accused Mabhairas. The bullet from which the other metal sabot [PP3] came, which
was found inside the car, was fired by the Sphinx pistol no. A038275 that belonged to
the accused Souliotis. The bullet that was removed from the body of the victim and a
bullet that was found inside the car were fired by the same weapon, of Parabellum
(9 x 19) calibre, but bear no relation to the traces left by the thirty-three weapons that
were examined. The victim, Christos Makaratzis, was indeed injured by the
submachine guns used by the police officers who took part in the chase and which
were fired during the pursuit at the junction of Posidonos and Kalamakiou Streets
where, apart from Souliotis, Mahairas and Markou [illegible] (third accused) other
police officers fired who have not been identified, since there were many police
officers who fired at that spot. This emerges indirectly from the fact that the bullet that
was removed from the body of the victim and another one were fired by a weapon the
owner of which was not identified and were not fired by the weapons of the accused.
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The fact that bullets and sabots that were found inside the car were fired by the
weapons of the accused Souliotis and Mahairas leads to the conclusion that the
physical injuries of the victim were caused by the weapons that belonged to the
accused, apart from the one to his foot. In addition, since there were many bullet holes
in his car that were caused by other, unidentified, weapons, the victim might have
been injured by those bullets. As already stated, submachine guns and pistols are also
of the same calibre. The first, second, third, sixth and seventh defendants fired shots
for the purpose of intimidation in the area of the final operation (the petrol station). It
is also to be noted that many others also fired shots there for intimidation purposes in
order to assist their colleagues who were closer to the car to arrest the victim. They
cannot have fired towards the car, because there was a danger of hitting the pumps of
the petrol station, and there were no traces of gunshots in that area. The victim’s foot
injury was caused from above, since only the top of the shoe was hit and not the sole,
but it cannot be said that the shot was fired by the accused Markou, who had climbed
on to the veranda of the petrol station, because the car was parked in such a way that
almost half of it was under the veranda and thus the direction of the shot would have
to have been almost vertical in order to hit the top part of the foot. If that had been the
case, the bullet would also have had to go through a part of the dashboard. There is no
trace of this, the closest mark being on the radio. Besides, if this injury had been
caused by the weapon of the accused, it would have been confirmed by the expert
investigation ... The injury was indeed on the top part of the foot; but it could have
been caused by a shot that was fired from behind the car while the victim was driving
and his foot was almost vertical to the accelerator, by one of the weapons fired at him
at the junction of Kalamakiou and Posidonos Streets. The victim’s allegation that he
was shot immediately after he was pulled out of the car must be considered groundless,
since, as he stated, he was shot when he was ‘lying on his side, face down’. If that had
been the case, the injury would have been different. Having regard to the above, and
taking into account the fact that other police officers who have not been identified
took part in the operation, some of whom possibly used their weapons, the Court has
doubts as to whether the accused caused the victim’s injury. As a result, they should
be declared innocent of the first act attributed to them. They should also be declared
innocent of the second act because, although they used their weapons, they had
attempted to stop the car by creating artificial traffic congestion and roadblocks and
had failed, as the victim had continued driving while he was being chased by a large
number of police officers, in a manner that was dangerous to the civilians that were in
his way. Furthermore, the police officers did not know whether the civilians in the cars
that had collided with the victim were killed, and they understandably considered him
to be a dangerous criminal because of his behaviour and because they had received
that information from the control centre. The Court also doubts whether the accused
could have avoided using their weapons, which they did in order to stop him and
intimidate him, so that he would stop driving in a manner that was dangerous to other
civilians, and to protect the latter, as was their duty. Therefore, the accused must be
declared innocent of the acts attributed to them in the indictment.”

212. The applicant, who was present when the judgment was
pronounced, did not have the right to appeal under domestic law. The text of
the judgment was finalised on 20 May 1999.

D. Criminal proceedings against the applicant

213. On 20 April 1997 the public prosecutor instituted criminal
proceedings against the applicant. The indictment read as follows:
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“[The applicant] is accused ... of committing a number of offences and more
specifically:

A. While driving [his] car in Athens on 13 September 1995, he caused with his
vehicle bodily injury and harm to others by his negligence, that is, by failing to take
the care he should and could have taken in the circumstances and to anticipate the
culpable consequences of his acts. More specifically: (a) while he was driving the
vehicle referred to above in Posidonos Avenue, near Paleo Faliro, towards the airport,
he did not keep enough distance between himself and the vehicles in front to be able to
avoid a crash in case they reduced their speed or stopped, so that he crashed the front
of his car into the back of the car with the private registration number IR-8628 that
Iliostalakti Soumpasi was driving in the same direction, resulting in injuries to her
neck; (b) after the above crash, the accused continued driving the vehicle referred to
above and, while he was going along Posidonos Avenue near Kalamaki, he again
failed to keep enough distance from the vehicles in front, thus crashing the front of his
car into the back of the car with the taxi registration number E-3507 that loannis
Goumas was driving and that had stopped at a red light in the left lane of Posidonos
Avenue, the consequence of which was to cause injury to the aforementioned driver
who suffered a cervical hernia and an injury to the head.

B. While he was driving [his] car at the time and place referred to above, he did not
keep enough distance from the vehicles in front to avoid a crash in case they reduced
their speed or stopped.

C. While he was driving [his] car at the time and place referred to above, he did not
abide by the police officers’ signal to stop and, specifically, while he was driving the
vehicle referred to above in Athens, crossing Vassilissis Sofias Street, Amalias
Avenue, Siggrou Avenue and Posidonos Avenue, he did not comply with a signal to
stop made by police officer Sotirios Souliotis, who was using a car of the Hellenic
Police, registration number EA-11000, in Vassilissis Sofias Street, but continued
driving, crossing all the streets mentioned above, while the above-mentioned police
car and other police cars of the Hellenic Police were chasing him ...”

214. By judgment no. 16111/2000, the Athens First-Instance Criminal
Court sentenced the applicant to forty days’ imprisonment.
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II. RELEVANT DOMESTIC LAW AND PRACTICE

215. The relevant provisions of the Criminal Code read as follows:

Article 308 § 1 (a)

“Intentional infliction of bodily harm on another person ... shall be punishable by up
to three years’ imprisonment ...”

Article 309

“Where the act punishable under Article 308 has been committed in a way which
could have endangered the victim’s life or caused him grievous bodily harm,
imprisonment of at least three months shall be imposed.”

216. Section 14 of Law no. 2168/1993 provides:

“Anyone who uses a gun ... while committing a serious crime or lesser offence of
which he is subsequently convicted shall be punished by a term of imprisonment of at
least three months to be added to the sentence imposed for that offence.”

217. At the material time, the use of firecarms by law-enforcement
officials was regulated by Law no. 29/1943, which was enacted on 30 April
1943 when Greece was under German occupation. Section 1 of that statute
listed a wide range of situations in which a police officer could use firearms
(for example in order “to enforce the laws, decrees and decisions of the
relevant authorities or to disperse public gatherings or suppress mutinies”),
without being liable for the consequences. These provisions were modified
by Article 133 of Presidential Decree no. 141/1991, which authorises the
use of firearms in the situations set forth in Law no. 29/1943 “only when
absolutely necessary and when all less extreme methods have been
exhausted”. Law no. 29/1943 was criticised as “defective” and “vague” by
the Public Prosecutor of the Supreme Court (see Opinion no. 12/1992).
Senior Greek police officers and trade unions have called for this legislation
to be updated. In a letter to the Minister of Public Order dated April 2001,
the National Commission for Human Rights (NCHR), an advisory body to
the government, expressed the view that new legislation which would
incorporate relevant international human rights law and guidelines was
imperative (NCHR, 2001 Report, pp. 107-15). In February 2002 the
Minister of Public Order announced that a new law would shortly be
enacted, which would “safeguard citizens against the reckless use of police
weapons, but also safeguard police officers who will be better informed as
to when they can use them”.

218. In the summer of 2002, a group called the “Revolutionary
Organisation 17 November” was dismantled. That group, established in
1975, had committed numerous terrorist acts, including the assassination of
United States officials in 1975, 1983, 1988 and 1991.
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219. On 24 July 2003 Law no. 3169/2003, which is entitled “Carrying
and use of firearms by police officers, training of police officers in the use
of firearms and other provisions”, came into force. Law no. 29/1943 was
repealed (section 8). Further, in April 2004, the “Pocket Book on Human
Rights for the Police”, which was prepared by the United Nations Centre for
Human Rights, was translated into Greek with a view to being distributed to
Greek policemen.

III. RELEVANT INTERNATIONAL LAW AND PRACTICE

220. Article 6 § 1 of the International Covenant on Civil and Political
Rights provides:

“Every human being has the inherent right to life. This right shall be protected by
law. No one shall be arbitrarily deprived of his life.”

221. In this connection, the Human Rights Committee of the United
Nations noted the following (see General Comment no. 6, Article 6,
16th Session (1982), § 3):

“The protection against arbitrary deprivation of life which is explicitly required by
the third sentence of Article 6 § 1 is of paramount importance. The Committee
considers that States Parties should take measures not only to prevent and punish
deprivation of life by criminal acts, but also to prevent arbitrary killing by their own
security forces. The deprivation of life by the authorities of the State is a matter of the
utmost gravity. Therefore, the law must strictly control and limit the circumstances in
which a person may be deprived of his life by such authorities.”

222. The United Nations Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials (“United Nations Force and
Firearms Principles”) were adopted on 7 September 1990 by the Eighth
United Nations Congress on the Prevention of Crime and the Treatment of
Offenders. Paragraph 9 of the Principles provides:

“Law-enforcement officials shall not use firearms against persons except in self-
defence or defence of others against the imminent threat of death or serious injury, to
prevent the perpetration of a particularly serious crime involving grave threat to life, to
arrest a person presenting such a danger and resisting their authority, or to prevent his
or her escape, and only when less extreme means are insufficient to achieve these
objectives. In any event, intentional lethal use of firearms may only be made when
strictly unavoidable in order to protect life.”

223. Paragraph 5 of the Principles provides, inter alia, that law-
enforcement officials shall “act in proportion to the seriousness of the
offence and the legitimate objective to be achieved”. Under the terms of
paragraph 7, “governments shall ensure that arbitrary or abusive use of force
and firearms by law-enforcement officials is punished as a criminal offence
under their law”. Paragraph 11 (b) states that national rules and regulations
on the use of firearms should “ensure that firearms are used only in
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appropriate circumstances and in a manner likely to decrease the risk of
unnecessary harm”.
224. Other relevant provisions read as follows:

Paragraph 10

“... law-enforcement officials shall identify themselves as such and shall give a clear
warning of their intent to use firearms, with sufficient time for the warnings to be
observed, unless to do so would unduly place the law-enforcement officials at risk or
would create a risk of death or serious harm to other persons, or would be clearly
inappropriate or pointless in the circumstances of the incident.”

Paragraph 22

“.. Governments and law-enforcement agencies shall ensure that an effective
review process is available and that independent administrative or prosecutorial
authorities are in a position to exercise jurisdiction in appropriate circumstances. In
cases of death and serious injury or other grave consequences, a detailed report shall
be sent promptly to the competent authorities responsible for administrative review
and judicial control.”

Paragraph 23

“Persons affected by the use of force and firearms or their legal representatives shall
have access to an independent process, including a judicial process. In the event of the
death of such persons, this provision shall apply to their dependants accordingly.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION

225. The applicant complained that the police officers who chased him
had used excessive firepower against him, putting his life at risk, and that
the authorities had failed to carry out an adequate and effective investigation
into the incident. He argued that there had been a breach of Article 2 of the
Convention, which provides:

“1. Everyone’s right to life shall be protected by law. No one shall be deprived of

his life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this
Article when it results from the use of force which is no more than absolutely
necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained;

(¢) in action lawfully taken for the purpose of quelling a riot or insurrection.”
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A. Arguments of those appearing before the Court

1. The applicant

226. The applicant submitted that Article 2 § 1 of the Convention
imposed a positive duty on States to protect human life. In particular,
national law must strictly control and limit the circumstances in which a
person may be deprived of his life by agents of the State. The State must
also give appropriate training and instructions to its agents who may carry
weapons and use force. However, at the time of the event, the necessary
regulatory framework was lacking. The law regulating the use of weapons
by Greek police officers was enacted in 1943. It was commonly agreed that
it was anachronistic and incomplete and did not afford general protection to
society against unlawful and excessive use of force by the police. Therefore,
the Greek State had not taken all the preventive measures that Article 2
demanded for the protection of human life.

227. Turning to the facts of the instant case, the applicant submitted that
his serious injuries were the result of unnecessary and disproportionate use
of force by the police. He emphasised that he had been unarmed and that he
was neither a criminal nor a terrorist. He had simply been scared and had
tried to escape. The police had opened fire on him without warning; all they
had done was to use two private cars in an attempt to stop him. As a result,
innocent civilians had been injured. The police had used neither their own
cars to create roadblocks, nor tyre-traps in order to burst his car’s tyres, nor
smoke bombs or tear gas in order to intimidate him. They had fired at him
in an uncontrolled and excessive way, putting his life at serious risk.

228. Further, the applicant claimed that the authorities had failed to fulfil
their procedural obligation under Article 2 to carry out an effective
investigation into the potentially lethal use of force. He identified a series of
shortcomings in the investigation, including, inter alia, the failure of the
authorities to identify all the police officers who had participated in the
chase, and in particular those who were responsible for his injuries, and
their failure to collect all the weapons used during the chase and all the
bullets fired at him.

229. Relying on a joint report published in September 2002 by Amnesty
International and by the International Helsinki Federation for Human Rights
(“Greece in the shadow of impunity — Ill-treatment and the misuse of
firearms”), the applicant submitted lastly that the inadequate investigation
into the incident was also evidence of official tolerance on the part of the
State of the use of unlawful lethal force.

2. The Government

230. The Government contended that Article 2 did not come into play in
the present case since the victim was still alive. Admittedly, the police
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officers who were involved in the chase had made use of their weapons;
however, they had not intended to kill him, but only to force him to stop his
car and arrest him. Referring to earlier judgments of the Court, the
Government argued that the applicant’s complaints fell to be examined
under Article 3 of the Convention instead.

231. In any event, the Government emphasised that police facing
dangerous situations should enjoy considerable discretion in making honest
judgments on the use of force. In the instant case, the applicant had driven
through a red traffic light in the centre of Athens, near the American
embassy, where security measures were always strengthened since the
embassy was considered a possible target of terrorist actions. Instead of
stopping his car at the police’s signal, the applicant had accelerated and
continued driving in a frenzied, extremely dangerous way, putting his life
and the lives of innocent people at risk. Thus, in the circumstances, the
police had reason to suspect that the applicant was a dangerous criminal or
even a terrorist. Even so, before opening fire, the police officers had tried to
arrest him by using alternative methods, such as artificial traffic congestion,
roadblocks, etc. It was only when they realised that these means were
ineffective that they unavoidably resorted to the use of force. While doing
so0, they tried to minimise damage and injury and preserve the applicant’s
life. That was clearly demonstrated by the fact that the police officers had
aimed only at the tyres of the applicant’s car or fired warning shots in the
air. There had been no element of negligence or oversight in the way in
which the operation was conducted. After his arrest, the applicant suffered
no harm at the hands of the police but was immediately driven to hospital.

232. The Government further contended that there had been no
inadequacies in the domestic investigation, which had been prompt and
thorough. They stressed that the day after the incident an administrative
investigation had commenced. In total, thirty-five sworn witness statements
had been taken. Moreover, complete laboratory tests had been conducted in
order to examine thirty-three police firearms, three bullets and four metal
fragments. The applicant’s car had also been examined. In addition, a
criminal investigation had been carried out and seven police officers had
been charged with serious bodily harm and unauthorised use of weapons.
Several witnesses and the applicant himself had been heard in court.

233. The Government concluded that the authorities had shown their
adherence to the rule of law and had taken the reasonable steps available to
them to establish a full and circumstantial account of the events and to
identify all the policemen who had taken part in the incident. It was
impossible for them to do anything else. Therefore no violation could be
found in the present case.

3. The third-party intervener
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234. The Institut de Formation en Droits de |’Homme du Barreau de
Paris, a human rights institute founded in 1979 (hereinafter “the Institute™),
submitted written comments regarding the applicability of Article 2 of the
Convention and the States’ obligations under that provision, following the
leave granted to it by the President of the Court to intervene as a third party
(see paragraph 8 above). Its submissions may be summarised as follows.

235. As regards the applicability of Article 2, the Institute considered
that it should be possible for that provision to apply in a case where the
police had made use of potentially lethal force, even if that force did not
cause the death of the person who was the target of the police actions. There
should be no waiting for an irreversible violation of the right to life before
reviewing the circumstances in which lethal force was used. The Court itself
recognised that, in certain circumstances, a merely “potential” or “virtual”
victim of a violation was entitled to take action under the Convention (see
Soering v. the United Kingdom, judgment of 7 July 1989, Series A no. 161).
In that case, the Court had laid emphasis on “the serious and irreparable
nature of the alleged suffering risked”. It should thus be possible to
transpose this reasoning to a virtual violation of Article 2, since use of lethal
force by police officers could indeed, depending on the circumstances, pose
a serious risk of violation of the right to life.

236. The Institute acknowledged that the Court had already extended the
applicability of Article 2 to cases where the applicant was not killed, but
regretted the fact that it had limited the scope of its scrutiny to “only
exceptional circumstances” (see Berktay v. Turkey, no. 22493/93, 1 March
2001). Against this background, certain abuses of power by State agents
would not fall foul of the Convention on the ground that they did not cause
death and, at the same time, did not necessarily meet the applicability
conditions of Article 3. Only an extension of the applicability of Article 2 to
all cases where lethal force was used, irrespective of the outcome, could fill
this loophole.

237. As regards the States’ obligations under Article 2, the Institute
stressed that, in addition to the “negative obligation” not to commit an
intentional breach of the right to life, there were also a number of “positive
obligations” incumbent on them. In particular, the public authorities had a
duty to adopt very precise rules governing the use of firearms by law-
enforcement officials; the latter should also have proper and regular
training. The Institute also referred to the importance of the proportionality
rule when making use of potentially lethal force. Lastly, the Institute
stressed that the domestic authorities were under an obligation to conduct an
official, effective, speedy and independent investigation when individuals
were killed as a result of the use of force. That approach should also be
adopted in cases where no death occurred. That was a necessary
requirement in view of the need to end any system allowing the impunity of
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those responsible for actual or virtual violations of rights as fundamental as
the right to life.

B. The Court’s assessment

1. Establishment of the facts

238. The Court is called on to determine whether the facts of the instant
case disclose a failure by the respondent State to protect the applicant’s right
to life and to comply with the procedural obligation imposed by Article 2 of
the Convention to carry out an adequate and effective investigation into the
incident.

239. The Court notes at the outset that it is confronted with divergent
accounts of the events, in particular as regards the conduct of the police
during the applicant’s chase and arrest. Further, it notes that the author or
the authors of the gunshots which injured the applicant were not identified.
Nonetheless, the Court does not consider it necessary to verify the facts
itself in order to draw a complete picture of the factual circumstances
surrounding the incident. It observes that there was a judicial determination
of the facts of the instant case at domestic level (see paragraph 19 above)
and that no material has been adduced in the course of the Strasbourg
proceedings which could call into question the findings of fact of the Athens
First-Instance Criminal Court and lead the Court to depart from them (see
Klaas v. Germany, judgment of 22 September 1993, Series A no. 269,
pp. 17-18, § 30).

240. Therefore, even if certain facts remain unclear, the Court considers,
in the light of all the material produced before it, that there is a sufficient
factual and evidentiary basis on which to assess the case, taking as a
starting-point, as mentioned above, the findings of the national court.

2. Applicability of Article 2 of the Convention

241. In the present case, the force used against the applicant was not in
the event lethal. This, however, does not exclude in principle an
examination of the applicant’s complaints under Article 2, the text of which,
read as a whole, demonstrates that it covers not only intentional killing but
also situations where it is permitted to use force which may result, as an
unintended outcome, in the deprivation of life (see Ilhan v. Turkey [GC],
no. 22277/93, § 75, ECHR 2000-VII). In fact, the Court has already
examined complaints under this provision where the alleged victim had not
died as a result of the impugned conduct.

242. In this connection, it may be observed, on the one hand, that the
Court has already recognised that there may be a positive obligation on the
State under the first sentence of Article 2 § 1 to protect the life of the
individual from third parties or from the risk of life-endangering illness (see
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Osman v. the United Kingdom, judgment of 28 October 1998, Reports of
Judgments and Decisions 1998-VIII, pp. 3159-63, §§ 115-22; Yasa v.
Turkey, judgment of 2 September 1998, Reports 1998-VI, pp. 2436-41,
§§ 92-108; and L.C.B. v. the United Kingdom, judgment of 9 June 1998,
Reports 1998-111, pp. 1403-04, §§ 36-41).

243. On the other hand, the case-law establishes that it is only in
exceptional circumstances that physical ill-treatment by State agents which
does not result in death may disclose a violation of Article 2 of the
Convention. It is correct that in the proceedings brought under the
Convention the criminal responsibility of those concerned in the use of the
impugned force is not in issue. Nonetheless, the degree and type of force
used and the intention or aim behind the use of force may, among other
factors, be relevant in assessing whether in a particular case the State
agents’ actions in inflicting injury short of death are such as to bring the
facts within the scope of the safeguard afforded by Article 2 of the
Convention, having regard to the object and purpose pursued by that
Article. In almost all cases where a person is assaulted or ill-treated by the
police or soldiers, their complaints will rather fall to be examined under
Article 3 of the Convention (see Ilhan, cited above, § 76).

244. What the Court must therefore determine in the present case, where
State agents were implicated in the applicant’s wounding, is whether the
force used against him was potentially lethal and what kind of impact the
conduct of the officials concerned had not only on his physical integrity but
also on the interest the right to life is intended to protect.

245. It is common ground that the applicant was chased by a large
number of police officers who made repeated use of revolvers, pistols and
submachine guns.

It is clear from the evidence adduced before the Court that the police
used their weapons in order to stop the applicant’s car and effect his arrest,
this being one of the instances contemplated by the second paragraph of
Article 2 when the resort to lethal, or potentially lethal, force may be
legitimate. As far as the ill-treatment proscribed by Article 3 is concerned,
at no time could there be inferred from the police officers’ conduct an
intention to inflict pain, suffering, humiliation or debasement on him (see,
as a recent authority, llascu and Others v. Moldova and Russia [GC],
no. 48787/99, §§ 425-28, ECHR 2004-VII). In particular, on the material
before it the Court cannot find that the applicant’s allegation as to the
shooting of his foot after his removal from his car (see paragraph 12 above)
has been substantiated.

246. The Court likewise accepts the Government’s submission that the
police did not intend to kill the applicant. It observes, however, that the fact
that the latter was not killed was fortuitous. According to the findings of the
ballistic report, there were sixteen holes in the car caused by bullets
following a horizontal or an upward trajectory to the car driver’s level.
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There were three holes and a mark on the car’s front windscreen caused by
bullets which came through the rear window; the latter was broken and had
fallen in. In the end, the applicant was injured on the right arm, the right
foot, the left buttock and the right side of the chest and was hospitalised for
nine days (see paragraphs 12 and 14 above). The seriousness of his injuries
is not in dispute between the parties.

247. In the light of the above circumstances, and in particular the degree
and type of force used, the Court concludes that, irrespective of whether or
not the police actually intended to kill him, the applicant was the victim of
conduct which, by its very nature, put his life at risk, even though, in the
event, he survived. Article 2 is thus applicable in the instant case.
Furthermore, given the context in which his life was put at risk and the
nature of the impugned conduct of the State agents concerned, the Court is
satisfied that the facts call for examination under Article 2 of the
Convention.

3. Alleged failure of the authorities to fulfil their positive obligation to
protect the applicant’s right to life by law

248. Article 2, which safeguards the right to life and sets out the
circumstances when deprivation of life may be justified, ranks as one of the
most fundamental provisions in the Convention, from which no derogation
is permitted (see Velikova v. Bulgaria, no. 41488/98, § 68, ECHR 2000-VI).
Together with Article 3, it also enshrines one of the basic values of the
democratic societies making up the Council of Europe. The circumstances
in which deprivation of life may be justified must therefore be strictly
construed (see Salman v. Turkey [GC], no. 21986/93, § 97, ECHR
2000-VII). The object and purpose of the Convention as an instrument for
the protection of individual human beings also requires that Article 2 be
interpreted and applied so as to make its safeguards practical and effective
(see McCann and Others v. the United Kingdom, judgment of 27 September
1995, Series A no. 324, pp. 45-46, §§ 146-47).

249. The first sentence of Article 2 § 1 enjoins the State not only to
refrain from the intentional and unlawful taking of life, but also to take
appropriate steps within its internal legal order to safeguard the lives of
those within its jurisdiction (see Kili¢ v. Turkey, no. 22492/93, § 62, ECHR
2000-III). This involves a primary duty on the State to secure the right to
life by putting in place an appropriate legal and administrative framework to
deter the commission of offences against the person, backed up by law-
enforcement machinery for the prevention, suppression and punishment of
breaches of such provisions.

250. As the text of Article 2 itself shows, the use of lethal force by
police officers may be justified in certain circumstances. Nonetheless,
Article 2 does not grant a carte blanche. Unregulated and arbitrary action by
State agents is incompatible with effective respect for human rights. This
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means that, as well as being authorised under national law, policing
operations must be sufficiently regulated by it, within the framework of a
system of adequate and effective safeguards against arbitrariness and abuse
of force (see, mutatis mutandis, Hilda Hafsteinsdottir v. Iceland, no.
40905/98, § 56, 8 June 2004; see also Human Rights Committee, General
Comment no. 6, Article 6, 16th Session (1982), § 3), and even against
avoidable accident.

251. In view of the foregoing, in keeping with the importance of Article
2 in a democratic society, the Court must subject allegations of a breach of
this provision to the most careful scrutiny, taking into consideration not
only the actions of the agents of the State who actually administered the
force but also all the surrounding circumstances, including such matters as
the planning and control of the actions under examination (see McCann and
Others, cited above, p. 46, § 150). In the latter connection, police officers
should not be left in a vacuum when performing their duties, whether in the
context of a prepared operation or a spontaneous chase of a person
perceived to be dangerous: a legal and administrative framework should
define the limited circumstances in which law-enforcement officials may
use force and firearms, in the light of the international standards which have
been developed in this respect (see, for example, the “United Nations Force
and Firearms Principles” — paragraphs 30-32 above).

252. Against this background, the Court must examine in the present
case not only whether the use of potentially lethal force against the applicant
was legitimate but also whether the operation was regulated and organised
in such a way as to minimise to the greatest extent possible any risk to his
life.

253. In view of the recent enactment of Law no. 3169/2003, the Court
notes that, since the facts giving rise to the present application, the Greek
State has put in place a reviewed legal framework regulating the use of
firearms by police officers and providing for police training, with the stated
objective of complying with the international standards for human rights
and policing (see paragraphs 25 and 27 above).

254. At the time of the events in issue, however, the applicable
legislation was Law no. 29/1943, dating from the Second World War when
Greece was occupied by the German armed forces (see paragraph 25
above). That statute listed a wide range of situations in which a police
officer could use firearms without being liable for the consequences. In
1991 a presidential decree authorised the use of firearms in the
circumstances set forth in the 1943 statute “only when absolutely necessary
and when all less extreme methods have been exhausted” (see paragraph 25
above). No other provisions regulating the use of weapons during police
actions and laying down guidelines on the planning and control of police
operations were contained in Greek law. On the face of it, the above —
somewhat slender — legal framework would not appear sufficient to provide
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the level of protection “by law” of the right to life that is required in
present-day democratic societies in Europe.

255. This conclusion as to the state of Greek law is confirmed by the
evidence before the Court of the bearing which the legal and administrative
framework at the material time had on the way in which the potentially
lethal police operation culminating in the applicant’s arrest was conducted.

256. Turning to the facts of the present case, and having regard to the
findings of the domestic court (see paragraphs 19 and 48 above), the Court
accepts that the applicant was driving his car in the centre of Athens at
excessive speed in an uncontrolled and dangerous manner, thereby putting
the lives of bystanders and police officers at risk; the police were thus
entitled to react on the basis that he was in charge of a life-endangering
object in a public place. Alternative means to stop him were tried but failed;
this was accompanied by an escalation of the havoc that the applicant was
causing and by the lethal threat that he posed by his criminal conduct to
innocent people. Further, the police officers pursuing the applicant had been
informed by the control centre that he might well be armed and dangerous;
they also believed that the movements which they saw the applicant make
when he stopped his car were consistent with his being armed (see the
accused police officers’ statements, paragraph 17 above, and Mr
Ventouris’s and Mr Davarias’s statements, paragraph 18 above).

257. Another important factor must also be taken into consideration,
namely the prevailing climate at that time in Greece, which was marked by
terrorist activities against foreign interests. For example, a group called the
“Revolutionary Organisation 17 November”, established in 1975, had
committed, until it was dismantled in 2002, numerous crimes, including the
assassination of United States officials (see paragraph 26 above). This,
coupled with the fact that the event took place at night, near the American
embassy, contributed to the applicant being perceived as a greater threat in
the eyes of the police.

258. Consequently, like the national court, the Court finds in the
circumstances that the police could reasonably have considered that there
was a need to resort to the use of their weapons in order to stop the car and
neutralise the threat posed by its driver, and not merely a need to arrest a
motorist who had driven through a red traffic light. Therefore, even though
it was subsequently discovered that the applicant was unarmed and that he
was not a terrorist, the Court accepts that the use of force against him was
based on an honest belief which was perceived, for good reasons, to be valid
at the time. To hold otherwise would be to impose an unrealistic burden on
the State and its law-enforcement personnel in the performance of their
duty, perhaps to the detriment of their lives and those of others (see
McCann and Others, cited above, pp. 58-59, § 200).

259. However, although the recourse as such to some potentially lethal
force in the present case can be said to have been compatible with Article 2
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of the Convention, the Court is struck by the chaotic way in which the
firearms were actually used by the police in the circumstances. It may be
recalled that an unspecified number of police officers fired a hail of shots at
the applicant’s car with revolvers, pistols and submachine guns. No less
than sixteen gunshot impacts were found on the car, some of them attesting
to a horizontal or even upward trajectory, and not a downward one as one
would expect if the tyres, and only the tyres, of the vehicle were being shot
at by the pursuing police. Three holes and a mark had damaged the car’s
windscreen and the rear window glass was broken and had fallen in (see
paragraph 14 above). In sum, it appears from the evidence produced before
the Court that large numbers of police officers took part in a largely
uncontrolled chase.

260. Serious questions therefore arise as to the conduct and the
organisation of the operation. Admittedly, some directions were given by
the control centre to some police officers who had been expressly contacted,
but others went of their own accord to their colleagues’ assistance, without
receiving any instructions. The absence of a clear chain of command is a
factor which by its very nature must have increased the risk of some police
officers shooting erratically.

261. The Court does not of course overlook the fact that the applicant
was injured during an unplanned operation which gave rise to developments
to which the police were called upon to react without prior preparation (see,
a contrario, Rehbock v. Slovenia, no. 29462/95, §§ 71-72, ECHR 2000-
XII). Bearing in mind the difficulties in policing modern societies, the
unpredictability of human conduct and the operational choices which must
be made in terms of priorities and resources, the positive obligation must be
interpreted in a way which does not impose an impossible burden on the
authorities (see, mutatis mutandis, Mahmut Kaya v. Turkey, no. 22535/93,
§ 86, ECHR 2000-I11).

262. Nonetheless, while accepting that the police officers who were
involved in the incident did not have sufficient time to evaluate all the
parameters of the situation and carefully organise their operation, the Court
considers that the degeneration of the situation, which some of the police
witnesses themselves described as chaotic (see, for example,
Mr Manoliadis’s statement — paragraph 17 above), was largely due to the
fact that at that time neither the individual police officers nor the chase, seen
as a collective police operation, had the benefit of the appropriate structure
which should have been provided by the domestic law and practice. In fact,
the Court points out that in 1995, when the event took place, a law
commonly acknowledged as obsolete and incomplete in a modern
democratic society was still regulating the use of weapons by State agents.
The system in place did not afford to law-enforcement officials clear
guidelines and criteria governing the use of force in peacetime. It was thus
unavoidable that the police officers who chased and eventually arrested the
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applicant should have enjoyed a greater autonomy of action and have been
left with more opportunities to take unconsidered initiatives than would
probably have been the case had they had the benefit of proper training and
instructions. The absence of clear guidelines could further explain why a
number of police officers took part in the operation spontaneously, without
reporting to a central command.

263. In the light of the above, the Court considers that, as far as their
positive obligation under the first sentence of Article 2 § 1 to put in place an
adequate legislative and administrative framework was concerned, the
Greek authorities had not, at the relevant time, done all that could be
reasonably expected of them to afford to citizens, and in particular to those,
such as the applicant, against whom potentially lethal force was used, the
level of safeguards required and to avoid real and immediate risk to life
which they knew was liable to arise, albeit only exceptionally, in hot-pursuit
police operations (see, mutatis mutandis, Osman, cited above, p. 3160,
§ 116 in fine).

264. Accordingly, the applicant has been the victim of a violation of
Article 2 of the Convention on this ground. In view of this conclusion, it is
not necessary to examine the life-threatening conduct of the police under the
second paragraph of Article 2.

4. Alleged inadequacy of the investigation

265. The obligation to protect the right to life under Article 2 of the
Convention, read in conjunction with the State’s general duty under
Article 1 to “secure to everyone within [its] jurisdiction the rights and
freedoms defined in [the] Convention”, requires by implication that there
should be some form of effective official investigation when individuals
have been killed as a result of the use of force (see Cakici v. Turkey [GC],
no. 23657/94, § 86, ECHR 1999-1V). The essential purpose of such an
investigation is to secure the effective implementation of the domestic laws
safeguarding the right to life and, in those cases involving State agents or
bodies, to ensure their accountability for deaths occurring under their
responsibility (see Anguelova v. Bulgaria, no. 38361/97, § 137, ECHR
2002-1V). Since often, in practice, the true circumstances of the death in
such cases are largely confined within the knowledge of State officials or
authorities, the bringing of appropriate domestic proceedings, such as a
criminal prosecution, disciplinary proceedings and proceedings for the
exercise of remedies available to victims and their families, will be
conditioned by an adequate official investigation, which must be
independent and impartial. The same reasoning applies in the case under
consideration, where the Court has found that the force used by the police
against the applicant endangered his life (see paragraphs 53 to 55 above).

266. The investigation must be capable, firstly, of ascertaining the
circumstances in which the incident took place and, secondly, of leading to
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the identification and punishment of those responsible. This is not an
obligation of result, but of means. The authorities must have taken the
reasonable steps available to them to secure the evidence concerning the
incident, including, inter alia, eyewitness testimony and forensic evidence.
A requirement of promptness and reasonable expedition is implicit in this
context. Any deficiency in the investigation which undermines its capability
of establishing the circumstances of the case or the person responsible is
liable to fall foul of the required standard of effectiveness (see Kelly and
Others v. the United Kingdom, no. 30054/96, §§ 96-97, 4 May 2001, and
Anguelova, cited above, § 139).

267. In the instant case, following the incident, an administrative
investigation was opened. A number of police officers and other witnesses
were interviewed and laboratory tests were conducted. After the
investigation a criminal prosecution was brought against seven police
officers, who were eventually acquitted (see paragraphs 13 and 15 above).

268. However, the Court observes that there were striking omissions in
the conduct of the investigation. In particular, the Court attaches significant
weight to the fact that the domestic authorities failed to identify all the
policemen who took part in the chase. In this connection, it may be recalled
that some policemen left the scene without identifying themselves and
without handing over their weapons; thus, some of the firearms which were
used were never reported. This was also acknowledged by the domestic
court. It also seems that the domestic authorities did not ask for the list of
the policemen who were on duty in the area when the incident took place
and that no other attempt was made to find out who these policemen were.
Moreover, it is remarkable that only three bullets were collected and that,
other than the bullet which was removed from the applicant’s foot and the
one which is still in his buttock, the police never found or identified the
other bullets which injured the applicant.

269. The above omissions prevented the national court from making as
full a finding of fact as it might otherwise have done. It will be recalled that
the seven police officers were acquitted on the first charge (causing serious
bodily harm), on the ground that it had not been shown beyond reasonable
doubt that it was they who had injured the applicant, since many other shots
had been fired from unidentified weapons (see paragraph 19 above). The
Court is not convinced by the Government’s assertion that the domestic
authorities could not have done more to obtain evidence concerning the
incident.

270. Having regard to the above considerations, the Court concludes that
the authorities failed to carry out an effective investigation into the incident.
The incomplete and inadequate character of the investigation is highlighted
by the fact that, even before the Court, the Government were unable to
identify all the officers who were involved in the shooting and wounding of
the applicant.
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271. There has accordingly been a violation of Article 2 of the
Convention in that respect.

5. Alleged practice of the authorities of failing to comply with their
procedural obligations under Article 2 of the Convention

272. Having regard to its findings above (see paragraphs 72 and 79), the
Court does not find it necessary to determine whether the failings identified
in this case are part of a practice adopted by the authorities, as asserted by
the applicant (see paragraph 37 above).

II. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

273. The applicant complained that he had been the victim of serious
bodily harm, in breach of Article 3 of the Convention, which stipulates:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

274. The Government maintained that the applicant’s injuries were
accidental and regrettable consequences of a lawful arrest.

275. In view of the grounds on which it has found a dual violation of
Article 2 of the Convention (see paragraphs 46 to 79 above), the Court
considers that no separate issue arises under Article 3 of the Convention.

III. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

276. The applicant complained that he had not had an effective remedy
within the meaning of Article 13 of the Convention, which stipulates:
“Everyone whose rights and freedoms as set forth in [the] Convention are violated

shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

277. The Government did not address this allegation other than to assert
the availability of remedies at the domestic level to redress the applicant’s
grievances.

278. In view of the submissions of the applicant in the present case and
of the grounds on which it has found a violation of Article 2 in relation to its
procedural aspect (see paragraphs 73 to 79 above), the Court considers that
no separate issue arises under Article 13 of the Convention.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

279. Atrticle 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
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partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

1. Pecuniary damage

280. The applicant claimed 60,000 euros (EUR) for loss of income over
a period of twenty months after the incident and a reduction of his income
for the next fifteen years.

281. The Government claimed that this amount was excessive and
unjustified. They contended that even before the incident the applicant had
been facing psychological problems which had prevented him from
working.

282. The Court notes that the claim relates to loss of income which was
allegedly incurred over a period of twenty months after the incident, and to
alleged future loss of income. It observes, however, that no supporting
details have been provided for these losses, which must therefore be
regarded as largely speculative. For this reason, the Court makes no award
under this head.

2. Non-pecuniary damage

283. The applicant claimed EUR 75,000 for non-pecuniary damage in
respect of the anxiety, fear, pain and injury he suffered. He claimed that his
life was ruined.

284. The Government reiterated that, by his dangerous behaviour, the
applicant had put the lives of innocent people at risk. They contended that
the finding of a violation of the Convention would constitute sufficient just
satisfaction.

285. Having regard to all the circumstances of the present case, the
Court accepts that the applicant has suffered non-pecuniary damage which
cannot be compensated solely by the findings of violations. Making its
assessment on an equitable basis, the Court awards the applicant EUR
15,000 under this head.
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B. Costs and expenses

286. The applicant, who was granted legal aid before the Court, made no
claim for costs and expenses.

C. Default interest

287. The Court considers it appropriate that the default interest should
be based on the marginal lending rate of the European Central Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Holds by twelve votes to five that there has been a violation of Article 2
of the Convention in respect of the respondent State’s obligation to
protect the applicant’s right to life by law;

2. Holds unanimously that there has been a violation of Article 2 of the
Convention in respect of the respondent State’s obligation to conduct an
effective investigation into the circumstances of the incident which put
the applicant’s life at risk;

3. Holds by fifteen votes to two that no separate issue arises under Article 3
of the Convention;

4. Holds by sixteen votes to one that no separate issue arises under
Article 13 of the Convention;

5. Holds by fifteen votes to two

(a) that the respondent State is to pay the applicant, within three
months, EUR 15,000 (fifteen thousand euros) in respect of non-
pecuniary damage, together with any tax that may be chargeable on the
above amount;

(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amount at a rate
equal to the marginal lending rate of the European Central Bank during
the default period plus three percentage points;

6. Dismisses unanimously the remainder of the applicant’s claim for just
satisfaction.
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Done in English and in French, and delivered at a public hearing in the
Human Rights Building, Strasbourg, on 20 December 2004.

Luzius WILDHABER
President
Paul MAHONEY
Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the following separate opinions are annexed to this
judgment:

(a) joint concurring opinion of Mr Costa, Sir Nicolas Bratza,
Mr Lorenzen and Mrs Vaji¢;

(b) partly dissenting opinion of Mr Wildhaber joined by Mr Kovler and
Mrs Mularoni;

(c) partly dissenting opinion of Mrs Tsatsa-Nikolovska joined by
Mrs Straznicka.

L.W.
P.JM.
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JOINT CONCURRING OPINION OF JUDGES COSTA,
Sir Nicolas BRATZA, LORENZEN AND VAIJIC

While we share the view of the majority of the Court that there has been
a violation of both the substantive and procedural aspects of Article 2 in the
present case, we cannot fully subscribe to the Court’s reasoning as to the
former.

That reasoning is founded principally on two factors — the inadequacy of
the general legal framework in Greece at the time of the incident regulating
the use of firearms by police officers and the chaotic way in which firearms
were in the event used by the police during the course of the chase and
eventual wounding of the applicant. In the view of the Court, the two factors
are closely linked, “the autonomy of action and unconsidered initiatives” of
the police officers concerned being, in the view of the majority, an
unavoidable consequence of the lack of clear guidelines and criteria
governing the use of force in peacetime.

We can readily agree that the way in which the operation was in fact
carried out by the Athens police gave rise to a breach of the obligation to
protect life within the meaning of the first sentence of Article 2. As is
established by the case-law of the Court, the first sentence enjoins the State
not only to refrain from the intentional and unlawful taking of life but also
to take appropriate steps to safeguard the life of those within its jurisdiction.
This involves a primary duty on the part of the State to secure the right to
life by putting in place effective criminal-law provisions to deter the
commission of offences against the person, backed up by law-enforcement
machinery for the prevention, suppression and punishment of breaches of
such provisions. However, it also requires in our view that recourse to
potentially lethal force by agents of the State should be regulated and
controlled in such a way as to minimise to the greatest extent possible the
risk to human life.

We accept that in the present case the authorities were faced with what
appeared to be an emergency situation and one which developed with great
rapidity and without any opportunity for pre-planning. We accept, too, that
the obligation imposed by Article 2 should not be interpreted in such a way
as to impose an impossible burden on the authorities and that the actions of
those authorities should not be evaluated with the wisdom of hindsight.
Nevertheless, we consider that the controls exercised by the authorities over
the operation to stop and detain the applicant were manifestly inadequate.
Like the majority of the Court, we are particularly struck by the number of
police officers, armed with a variety of weapons, who took part in the chase
without any effective centralised control over their actions or any clear
chain of command. These included not only twenty-nine identified officers
but an unquantified number of additional officers who participated in the
chase on their own initiative and without instructions and who left the scene
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without identifying themselves and without handing in their weapons.
Moreover, it is apparent that at least one of these unidentified officers
opened fire on the car, the Athens First-Instance Criminal Court finding that
a bullet recovered from the body of the applicant and a bullet found inside
the car were unrelated to any of the thirty-three weapons which had been
surrendered for examination following the incident.

In our view, the undisciplined and uncontrolled manner in which the
operation was conducted, which carried with it a serious risk of fatal injury
to the applicant, is in itself sufficient to give rise to the finding of a breach
of the obligation to protect life under Article 2.

Where we part company with the majority is as to their further reliance
on the claimed inadequacy of the legislative framework in Greece at the
relevant time, governing the use of firearms. The majority emphasise that
the applicable legislation, which dated from the occupation of Greece in the
Second World War, listed a wide range of situations in which a police
officer could use firearms without being liable for the consequences. While
noting that these provisions had been qualified by the presidential decree of
1991, which authorised the use of firearms “only when absolutely necessary
and when all less extreme methods have been exhausted”, the majority have
found this “somewhat slender legal framework™ to be insufficient to provide
the level of protection “by law” of the right to life that is required in
present-day democratic societies in Europe.

Unlike the majority, we have found no clear evidence to suggest that the
lack of control over the operation in the present case was attributable to any
gap or deficiency in the level of protection provided by the relevant Greek
law. In these circumstances, while we welcome the improvements in the law
governing the carrying and use of firearms by police officers which were
introduced in Greece in July 2003 (see paragraph 27 of the judgment), we
have not found it to be either necessary or appropriate to examine in the
abstract the compatibility with Article 2 of the legislative provisions in force
at the relevant time (see McCann and Others v. the United Kingdom,
judgment of 27 September 1995, Series A no. 324, p. 47, § 153) or to base
our conclusion on any deficiency in those provisions.
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PARTLY DISSENTING OPINION OF JUDGE WILDHABER
JOINED BY JUDGES KOVLER' AND MULARONI

To my regret I am unable to subscribe to the finding of a substantive
violation of Article 2 in the instant case.

This case is about a dangerous police chase in the centre of Athens.
Dangerous, because the police shot at the applicant, but dangerous also
because, before the police opened fire, the applicant had broken through
several police roadblocks with his car, collided with several other vehicles,
injured two drivers and caused a cervical hernia in one of them in the
process (see paragraphs 11, 19, 21 and 64 of the judgment). It does not
therefore necessarily help simply to state that the right to life is fundamental
(see paragraph 56). The problem is: whose life? And how should the
different lives at stake be protected?

Our Court’s case-law asserts that a State may have a positive obligation
to protect the life of individuals from third parties (see paragraph 50).
Concretely, this may mean that the police had to protect the lives of
pedestrians, car drivers and their colleagues from the applicant. The Court’s
case-law states at the same time that, in exceptional circumstances, physical
ill-treatment by State agents that does not result in death may disclose a
violation of Article 2 (see paragraphs 43-44 and 51-52 of the judgment; see
also Berktay v. Turkey, no. 22493/93, 1 March 2001, and [lhan v. Turkey
[GC], no. 22277/93, § 76, ECHR 2000-VII). Concretely, this may mean that
the use of force by the police against the applicant could amount to a
violation of Article 2, notwithstanding the fact that it was not in the end
lethal.

If these two strands of case-law are over-extended, they may ultimately
overlap and come into conflict. The State might then paradoxically violate
both its positive duty to protect the life of individuals from third parties and
its obligation to curb the use of force by the police. Obviously, such an
overlap would be unfortunate. In extreme cases it can place the competent
authorities in an impossible situation. In between there must be room for the
unpredictability of life and the subsidiarity of the Convention system. Such
difficult decisions, taken in the heat of the action, should properly be
reviewed by the national courts and our Court should only depart from such
findings with reluctance.

In the present case the Court’s majority relies on some of the findings of
the Greek court, which indeed appear in no way arbitrary (see paragraphs 19
and 66 of the judgment). It finds that the police could reasonably have
considered that there was a need to resort to the use of their weapons. I see
no grounds for finding otherwise.

1. Judge Kovler does not share the conclusions in the opinion as regards Article 41 of the
Convention since he voted with the majority on that issue.
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However, the Court’s majority then nevertheless concludes that Article 2
was violated. It declares itself struck by the “chaotic way” in which the
police operation was carried out (see paragraph 67) and explains this by the
“absence of a clear chain of command” (paragraph 68), the lack of “proper
training and instructions” (paragraph 70) and the “obsolete and incomplete
law” regulating police conduct (paragraph 70; see also paragraphs 25, 62,
and 71).

The file of this case does not, in my view, establish the absence of a clear
chain of command. On the contrary, several policemen referred to orders
given to them and to instructions from the control centre (see paragraph 17,
point 2 (Mr Netis), point 6 (Mr Ntinas), point 7 (Mr Kiriazis), paragraph 18,
point 1 (Mr Ventouris), point 2 (Mr Nomikos), point 3 (Mr Xilogiannis),
point 4 (Mr Davarias)), and the Athens First-Instance Criminal Court
similarly accepts the existence of a chain of command (see paragraph 19).
There is also reference in the file to the training that the police force
receives (see paragraph 18, point 1 (Mr Ventouris)). If the Court’s majority
did not accept this testimony or if it relied on extraneous evidence, it should
have explained why.

It is accepted that several off-duty policemen must have joined the chase
and must have used their weapons. The subsequent administrative
investigation did not establish adequately what had happened in that respect.
That is why our Court found a procedural violation of Article 2. I joined the
Court’s majority on this point, which reflects well-established case-law.
However, domestic law did not prohibit off-duty members of the police
force from joining a police chase in an exceptional situation, and I see no
reason why such a participation should a priori be considered to constitute a
substantive violation of Article 2.

As I see it, the strongest argument advanced by the Court’s majority is
the over-broad discretion which Law no. 29/1943 left to the police.
However, at the time of the police chase in the instant case (13 September
1995), Law no. 29/1943 had already been superseded by Article 133 of
Presidential Decree no. 141/1991, which authorised the use of firearms in
the situations set forth in Law no. 29/1943 “only when absolutely necessary
and when all less extreme methods have been exhausted”. This is admittedly
not the same as an exhaustive modern police law, but it lays down an
essential standard for the use of force by the police in an absolutely clear
fashion.

I cannot agree that the Court should find a substantive violation of
Article 2 in a case that stems from the irresponsible and dangerous
behaviour of the applicant; where a national criminal court has looked
carefully at the relevant facts and decided that the use of force by the police
was justified in order to protect the life of third persons; where our Court
itself accepts the national court’s view that the use of weapons by the police
was justifiable; where the applicant suffered injuries (as did some of his
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victims), but did not lose his life; and where the domestic law restricts the
use of police firearms to situations of absolute necessity.

Given my views on this case, I am opposed to the award of a substantial
sum to the applicant in respect of non-pecuniary damage. The finding of a
violation should have sufficed in terms of just satisfaction.
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PARTLY DISSENTING OPINION OF JUDGE TSATSA-
NIKOLOVSKA JOINED BY JUDGE STRAZNICKA'

I regret that I am unable to share the opinion of the majority of the Court
regarding its finding of a violation of Article 2 in respect of the State’s
obligation to protect the applicant’s right to life by law and that no separate
issue arises under Article 3 and Article 13 of the Convention.

I consider that, given the actual circumstances of the incident which put
the applicant’s life at risk, it is impossible to conclude beyond reasonable
doubt that there has been a violation of Article 2 in substance.

The case-law of the Court establishes that it is only in exceptional
circumstances that physical ill-treatment by State agents which does not
result in death may disclose a violation of Article 2 of the Convention.

I accept that there are exceptional circumstances in the present case
which bring Article 2 into play, because the applicant’s life was put at risk
by the lethal means used by the police officers to stop his car and arrest him,
but in the circumstances of the case I have some doubts that there are
enough well-established facts to conclude beyond reasonable doubt that
there has been a violation of Article 2 in substance.

I consider that in this case it is necessary to have a clear picture of the
incident for the purpose of assessing whether there has been a possible
violation of Article 2 in substance.

In the present case, I think that the Court should deal with the question of
the police officers’ conduct during the incident, namely their identification
as participants in the chase, their use of firearms from beginning to end,
including the actions of the operational units of patrol cars and motorcycles,
the actions of the control centre, their instructions and coordination. It
should also have regard to the implementation in practice of the national and
international principles of legality, proportionality and necessity in the case,
the outcome of the incident, all the applicant’s injuries and his conduct
during the incident in order to assess and evaluate whether there were
irregularities and arbitrariness in the action of the police or an abuse of
force. The Court should have relevant evidence and proof in this field.

It is true that the national law quoted in the judgment is the old one and
that some provisions gave the police wide scope in the use of firearms, such
as the use of force to enforce the laws, decrees and decisions of the relevant
authorities or to disperse public gatherings or suppress mutinies, but this is
not in issue in the instant case. Generally speaking, this fact does not mean
that the police can use force without control. This is particularly true in this
case, where there is no evidence justifying such use of force. On the other
hand, that law was amended by the provisions authorising the use of

1. Judge Straznicka does not share the conclusions in the opinion as regards Article 13 of
the Convention since she voted with the majority on that issue.
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firearms only when absolutely necessary and when all less extreme methods
have been exhausted. Furthermore, all the relevant international principles
in the international documents quoted in the judgment have been recognised
by the Greek authorities. Criminal proceedings for causing serious bodily
harm and for the unauthorised use of weapons were instituted against seven
police officers, who were later acquitted, on the basis of the result of an
administrative investigation which was carried out in respect of twenty-nine
police officers, and it is difficult for me to accept that it would be possible
for a police officer to use firearms without being liable for the
consequences.

I must say that I do not have a clear picture of the incident because there
is insufficient factual evidence owing to the inadequate, incomplete and
ineffective investigation and information concerning police practice
regarding the use of firearms. It is generally for the national authority to
establish the facts. The Court made efforts to do this by itself but, in my
opinion, unfortunately did so unsuccessfully in some respects.

In these circumstances, I consider that it is impossible to make a proper
evaluation and conclude beyond reasonable doubt that there has been a
violation of Article 2 in substance as a result of the incident. I think that in
such a situation it is not necessary to consider the applicant’s complaint
under Article 2 of the Convention regarding the alleged lack of protection
by national law of the right to life.

On the other hand, I think that there are elements which enable an
assessment to be made under Article 3 of the Convention of the police
officers’ conduct during the incident.

The Court has reiterated in Tekin v. Turkey, (|GC], no. 22277/93, ECHR
2000-VII) and flhan v. Turkey (judgment of 9 June 1998, Reports of
Judgments and Decisions 1998-1V) that ill-treatment must attain a minimum
level of severity and that this assessment depends on all the circumstances
of the case, namely the duration of the treatment, its physical or moral
effects and the state of health of the victim.

In the instant case, there are some indisputable circumstances. The
applicant had driven through a red traffic light and was chased by thirty-
three police officers in cars and on motorcycles, shooting from guns,
revolvers and submachine guns, who used force to stop and arrest him.
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There was no intention or order given to kill him, and no one contests that
the applicant felt fear and panic. The police lost him once during the chase.
The applicant stopped at the entrance of a petrol station of his own free will,
did not offer any resistance and did not get out of the car. The shots were
numerous and the applicant was seriously injured. He underwent three
operations, his health deteriorated considerably after the incident and he is
now severely disabled.

All the points that I have mentioned above provide elements that enable
an assessment to be made of the level of severity, that is, the duration of the
treatment, the physical and moral effects and the state of health of the
victim. This leads me to conclude that there is a separate issue in this case to
be considered under Article 3 of the Convention, especially as I consider
that there are no elements on which this case can be assessed under Article 2
in substance or a conclusion reached beyond reasonable doubt under that
provision.

The Court reiterates that Article 13 of the Convention guarantees the
availability at national level of a remedy to enforce the substance of the
Convention rights and freedoms in whatever form they might happen to be
secured in the domestic legal order. The effect of Article 13 is thus to
require the provision of a domestic remedy to deal with the substance of the
relevant Convention complaint and to grant appropriate relief, although
Contracting States are afforded some discretion as to the manner in which
they conform to their Convention obligations under this provision. The
remedy required by Article 13 must be “effective” in practice as well as in
law, in particular in the sense that its exercise must not be unjustifiably
hindered by the acts or omissions of the authorities of the respondent State
(see Kaya v. Turkey, judgment of 19 February 1998, Reports 1998-I,
pp. 329-30, § 106; Paul and Audrey Edwards v. the United Kingdom,
no. 46477/99, § 96, ECHR 2002-11; Giil v. Turkey, no. 22676/93, § 100,
14 December 2000; [[han, cited above; and McKerr v. the United Kingdom,
no. 28883/95, § 107, ECHR 2001-I1I).

Given the fundamental importance of the right to life, Article 13 requires,
in addition to the payment of compensation where appropriate, a thorough
and effective investigation capable of leading to the identification and
punishment of those responsible, and including effective access for the
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complainant to the investigation procedure (see Kaya, cited above, p. 330,
§ 107, and Guil, cited above, § 100).

On the basis of the circumstances in the present case, in which there has
been a finding of a violation of Article 2 in respect of the respondent State’s
obligation to protect the applicant’s right to life by law and to conduct an
effective investigation into the circumstances of the incident which put the
applicant’s life at risk, the authorities should make available to the victim a
mechanism for establishing any liability of State agents or bodies for acts or
omissions involving a breach of their rights protected by the Convention.
Furthermore, in the case of a breach of Articles 2 and 3, which rank as the
most fundamental provisions of the Convention, compensation for the non-
pecuniary damage flowing from the breach should, in principle, be available
as part of the range of redress (see Paul and Audrey Edwards, cited above).

The applicant complained that, before a civil case for compensation
could be brought, the responsibility of the perpetrators had to be proved in
order to establish liability on the part of the State. As a result of the acquittal
of the accused, the applicant could not obtain compensation for the non-
pecuniary damage resulting from his injuries. He has no right of appeal
against the above-mentioned decision acquitting the police officers. The
applicant argued that, owing to the lack of an effective investigation, he had
also been deprived of an effective remedy regarding the breach of Article 13
of the Convention.

The Government asserted that a remedy was available at domestic level,
but did not submit evidence demonstrating the effectiveness of the available
remedies for compensation in practice.

In the instant case, the national court acquitted the seven police officers
on both criminal charges brought against them, firstly on the count of
causing serious bodily harm and secondly on the count of unauthorised use
of weapons. The court found that the accused police officers were not the
ones who had injured the applicant and that they had used their weapons to
stop the car, the driver of which they considered to be dangerous. An
administrative investigation was carried out by the police in respect of the
twenty-nine police officers who had taken part in the chase, but the
applicant had no effective access to it. Following that administrative
investigation, the public prosecutor instituted criminal proceedings against
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only seven police officers, who were later acquitted. The applicant was
accused of committing offences and sentenced to forty days’ imprisonment
(see paragraphs 21-22 of the judgment).

In these circumstances, it is questionable whether the applicant could
prove the responsibility of the perpetrators if he were to bring a civil action
for appropriate compensation.

The mere fact that the applicant was able to join the proceedings as a
civil party is insufficient for the purposes of Article 13. Moreover, the fact
that he was unsuccessful is a further element proving that the effectiveness
of this remedy is doubtful.

The question now arises whether it would be enough for the purposes of
Article 13 to deal only with the question of the identification of all
policemen who took part in the chase and who injured the applicant.

The answer for me would be “no” because another question arises in
these circumstances, which is whether the authorities make available to the
applicant, as a real victim, an effective mechanism for establishing the civil
liability of the State agents or bodies — in this case the police officers — for
the acts or omissions involving the breach of his rights under the
Convention. I have in mind the majority’s finding that the State did not
fulfil its obligation to protect the applicant’s right to life by law.

Moreover, a right to appropriate compensation as an effective remedy for
redress is relevant in a situation where no effective investigation for the
purpose of Article 2 was carried out, bearing in mind that misconduct,
omissions, delays and all errors made during an investigation carried out by
the police, especially when the police officers are involved in the incident,
could raise problems in the criminal proceedings when establishing the
relevant facts and possible redress later.

That is why I consider that in the instant case a separate issue arises
under Article 13 of the Convention.
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In the case of Dougoz v. Greece,
The European Court of Human Rights (Third Section), sitting as a
Chamber composed of:
Mr J.-P. COSTA, President,
Mr C.L. ROZAKIS,
Mr L. LOUCAIDES,
Mr P. KORIS,
Mrs F. TULKENS,
Mr K. JUNGWIERT,
Sir  Nicolas BRATZA, judges,
and Mrs S. DOLLE, Section Registrar,
Having deliberated in private on 8 February 2000 and 13 February 2001,
Delivers the following judgment, which was adopted on the last-
mentioned date:

PROCEDURE

288. The case originated in an application (no.40907/98) against the
Hellenic Republic lodged with the European Commission of Human Rights
(“the Commission”) under former Article 25 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (“the Convention™)
by a Syrian national, Mr Mohamed Dougoz (“the applicant”), on 24 April
1998.

289. The applicant was represented by Mrs 1. Kourtovik, a lawyer
practising in Athens. The Greek Government (“the Government”) were
represented by the Delegate of their Agent, Mr M. Apessos, Senior Adviser
at the State Legal Council, and Mrs K. Grigoriou, Adviser at the State Legal
Council.

290. The applicant alleged, in particular, that his conditions of detention
whilst awaiting expulsion amounted to inhuman and degrading treatment,
and complained about the lawfulness and length of his detention and the
lack of remedies under domestic law in this connection.
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291. On 24 April 1998 the President of the Commission had given an
indication under former Rule 36 of the Commission’s Rules of Procedure.
On 10 July 1998 the Commission decided not to renew this indication.

292. The application was transmitted to the Court on 1 November 1998,
when Protocol No. 11 to the Convention came into force (Article 5 § 2 of
Protocol No. 11).

293. The application was allocated to the Third Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
would consider the case (Article 27 § 1 of the Convention) was constituted
as provided in Rule 26 § 1.

294. By a decision of 8 February 2000, the Chamber declared the
application partly admissible [Note by the Registry. The Court’s decision is
obtainable from the Registry .

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

295. The applicant claims that, while in Syria, he was accused of
national security offences, namely having leaked information during his
military service. The applicant left that country. He claims that he was
subsequently found guilty of these offences and sentenced to death.

296. The Government claim that the applicant entered Greece
surreptitiously, probably in July 1983. The applicant claims that he entered
Greece lawfully.

297. In 1987 the applicant was arrested by the Greek authorities for
drug-related offences. In 1988 he was found guilty by the three-member
Court of Appeal of Athens, sitting as a first-instance court. The court,
considering that the applicant was himself a drug user, sentenced him to two
years’ imprisonment. The applicant’s conviction was upheld by the
five-member Court of Appeal of Athens in 1989.

298. In 1989 the applicant applied for refugee status to the Athens
Office of the United Nations High Commissioner for Refugees (UNHCR)
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and was recognised as a refugee under the UNHCR mandate. On that
occasion he was issued by the Greek authorities with an alien’s residence
card.

299. According to the Government, his leave to remain in Greece
expired on 8 January 1991. However, he remained illegally.

300. In the course of 1991, the applicant was arrested for theft and
bearing arms without authorisation. He was placed in detention on remand.
In 1993 he was found guilty of these offences by the Nafplio Court of
Appeal, composed of judges and jurors, and was sentenced to five and a half
years’ imprisonment.

301. On 6 June 1994 the applicant was released on licence. On the same
day, the Chief of Police ordered his expulsion from Greece in the public
interest.

302. On 23 June 1994 the applicant applied to the Greek authorities for
refugee status. On 4 August 1994 the Minister of Public Order rejected his
application, which was found to be abusive because “it had been submitted
ten years after the arrival of the applicant in Greece, obviously with the aim
of avoiding his lawful expulsion after his release from prison where he had
served long sentences for very serious crimes”.

303. The Government claim that, following this decision, the applicant
requested to be expelled to “the Former Yugoslav Republic of Macedonia”,
and on 19 September 1994 he was sent to that country, but thereafter he
returned to Greece illegally. However, the applicant claims that he was
never “lawfully expelled” to “the Former Yugoslav Republic of
Macedonia”. He neither asked to go there, nor was he accepted by that
country.

304. On 9 July 1995 the applicant was arrested in Greece for drug-
related offences. On 26 November 1996 he was found guilty and sentenced
to three years’ imprisonment and a fine by the three-member Athens Court
of Appeal. In 1998 the five-member Athens Court of Appeal upheld his
conviction and sentence.

305. On 25 June 1997 the applicant asked for his release on licence
claiming, inter alia, that he could return to Syria because he had been
granted a reprieve. The Indictments Division of the Piraeus Criminal Court
of First Instance examined the applicant’s request in camera on 16 July
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1997. Although the applicant was not allowed to attend the hearing, the
prosecutor was present and was heard. The court decided that the applicant
should be released on licence and expelled from Greece. It considered that
the applicant’s conduct during his detention indicated that he was not going
to commit any further offences once released and that it was not necessary
to prolong the detention.

306. Following this decision the applicant was released from prison on
10 July 1997 and was placed in police detention pending his expulsion, on
the basis of an opinion given by the deputy public prosecutor at the Court of
Cassation that decision no. 4803/13/7A of 18-26 June 1992 applied by
analogy in cases of expulsion ordered by courts (see paragraph 39 below).
Initially the applicant was detained at a detention centre in Drapetsona. He
was issued with a temporary passport by the Greek authorities and on
12 September 1997 was given leave to enter Syria by the Syrian embassy in
Athens.

307. The applicant claims that the Drapetsona detention centre consisted
of twenty cells. At times there were up to one hundred people detained
there. The applicant’s cell was overcrowded. The number of persons in his
cell would increase tenfold depending on the detainee population each
night. There were no beds and the detainees were not given any mattresses,
sheets or blankets. Some detainees had to sleep in the corridor. The cells
were dirty and the sanitary facilities insufficient, since they were supposed
to cater for a much smaller number of persons. Hot water was scarce. For
long periods of time there would not be any. There was no fresh air or
natural daylight and no yard in which to exercise. The only area where the
detainees could take a walk was the corridor leading to the toilets.

308. According to the applicant, there was no recreational or other
activities at the Drapetsona detention centre. The applicant could not even
read a book because his cell was so overcrowded. Detainees were served
with a “passable plate of food” twice a day. No milk was ever provided
while fruit, vegetables and cheese rarely appeared on the menu. Moreover,
the detainees could not obtain any food from outside. The applicant had no
access to a doctor or a chemist. Only family visits were allowed and, as a
result, foreign detainees did not receive any visits at all. The applicant could
not address himself to the social services or the public prosecutor. Although
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payphones existed, their number was clearly insufficient. Cases of ill-
treatment by the guards were not uncommon.

309. The Government claim that hot water was available on a 24-hour
basis at the Drapetsona detention centre. The food served to detainees was
sufficient and of a very high quality. The police officers had the same menu.
There was adequate natural light where the applicant was detained. The
applicant was able to circulate freely in a wide corridor at regular intervals
during the day. The detention area was cleaned every day by the staff of the
centre and was regularly disinfected. There was medical care.

310. In the autumn of 1997 there was a hunger strike at the Drapetsona
detention centre.

311. On 28 November 1997 the applicant asked the Minister of Public
Order to allow him to travel to a country other than Syria where he allegedly
faced the death penalty.

312. On 2 February 1998 the applicant applied for the order for his
expulsion to be lifted, relying on, inter alia, the European Convention for
the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment and the fact that he had been recognised as a refugee by the
UNHCR. He also claimed that his continued detention contravened
Article 5 of the Convention and that the expulsion order had been made in
breach of national law.

313. In March 1998 there were forty to fifty people detained at the
Drapetsona centre.

314. In April 1998 the applicant was transferred to the police
headquarters in Alexandras Avenue in Athens. According to the applicant,
the conditions were similar to those at Drapetsona, although there was
natural light, air in the cells and adequate hot water. The Government
described the conditions in Alexandras Avenue as being the same as those at
Drapetsona.

315. On 28 April 1998 the UNHCR representative in Athens requested
the Ministry of Public Order not to expel the applicant to Syria as long as
his case was under review.

316. On 11 May 1998 the Indictments Division of the Piracus Criminal
Court of First Instance, sitting in camera, refused to lift the expulsion order
recalling, inter alia, that in his application of 25 June 1997 the applicant had

175



* X %

* *
% x
CONSEIL % % COUNCIL
DE UEUROPE % 4 % OF EUROPE

COUR EUROPEENNE DES DROITS DE L'HOMME
EUROPEAN COURT OF HUMAN RIGHTS

claimed that he was no longer subject to persecution in Syria. The decision
of the court did not contain any express ruling on the applicant’s claim
concerning his detention.

317. On 26 and 28 July 1998 the applicant requested the Ministers of
Justice and of Public Order to lift the expulsion order and, in any event, to
release him.

318. On 3 December 1998 the applicant was expelled to Syria. The
Government claim that they had been informed by Interpol that Syria had
not asked for his extradition.

319. The applicant claims that upon his arrival in Syria he was placed in
detention.

II. RELEVANT DOMESTIC AND INTERNATIONAL LAW AND
PRACTICE

320. Article 74 § 1 of the Criminal Code provides as follows:

“The court may order the expulsion of an alien who has been given a prison
sentence under Articles 52 and 53 of the Criminal Code, provided that the country’s
international obligations are respected. An alien lawfully present in Greece may only
be expelled if given a sentence of at least three months’ imprisonment. The expulsion
takes place immediately after the alien has served his or her sentence or is released
from prison. The same applies when the expulsion has been ordered by way of a
secondary penalty.”

321. Article 105 of the Criminal Code provides for the release of
prisoners on licence.

322. Article 106 of the same Code provides that the court may impose
on the person released on licence certain obligations concerning, inter alia,
his place of residence.

323. On 15 January 1981 the public prosecutor at the Court of Cassation
opined that, although persons released on licence could not leave the
country, a court could order their expulsion under Article 74 of the Criminal
Code.

324. Section 27(6) of Law no. 1975/1991 provides that the Minister of
Public Order may, in the public interest and if the person to be expelled is
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dangerous or might abscond, order his detention until his deportation from
Greece becomes feasible.

325. Section 27(7) of Law no. 1975/1991 provides that the details
concerning the execution of deportation orders issued in accordance with
the provisions of that Law, as well as those ordered by the criminal courts in
accordance with Article 74 of the Criminal Code, will be fixed by a
common decision of the Ministers for Foreign Affairs, of Justice and of
Public Order.

326. Decision no. 4803/13/7A of 18-26 June 1992 of the Ministers for
Foreign Affairs, of Justice and of Public Order makes a number of
provisions concerning the expulsion of aliens by administrative order.
According to section 6 of the decision, “aliens subject to expulsion are
detained in police detention centres or other appropriate places determined
by the Minister of Public Order”. On 1 April 1993 the deputy public
prosecutor at the Court of Cassation opined that decision no. 4803/13/7A of
18-26 June 1992 applied by analogy in cases of expulsion ordered by the
courts.

327. On 29 November 1994 the European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment (CPT)
published a report following its visit to Greece in March 1993, which
contains the following findings and recommendations concerning the
Athens police headquarters in Alexandras Avenue:

“54. The principal detention facilities at the Athens Police Headquarters were
situated on the 7th floor of the Headquarters building. They consisted of 20 cells
divided into two sections. The cells measured just over 12 m?, and were equipped with
fixed benches for rest/sleeping purposes; the lighting was adequate, as would be the
ventilation in the absence of overcrowding. In principle, the cellular accommodation
could be considered as acceptable for persons obliged to remain in police custody for a
relatively short period, on condition that the premises are kept clean and those obliged
to spend the night in custody are provided with mattresses and blankets.

55. However, the delegation found that in addition to criminal suspects (who might
stay for a maximum of some four to six days ... ), the Headquarters were being used to
accommodate for lengthy periods persons held under the Aliens legislation. Many of
these persons met by the delegation had been held in the Headquarters’ detention
facilities for periods in excess of a month, and a few had been there for over three
months. Such a situation is not acceptable. The physical surroundings and the regime
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are quite unsuitable for such lengthy stays. There is not even the possibility of access
to the open air: out of the cell “exercise” is taken in a corridor adjacent to the cells.

56. There were between 50 to 60 detained persons in the Headquarters at the time of
the delegation’s visit, some 60% of whom were being held under the Aliens legislation.
However, it was clear that shortly before the delegation’s visit, the number of persons
accommodated had been much higher. At least 50 persons had been transferred a few
days earlier from the Headquarters to a new holding centre for aliens situated close to
the airport ...

For the most part, the detainees were being held two or three to a cell, though a cell
reserved for women was accommodating five detainees. The delegation was told by
persons detained that in the very recent past, ten or more persons had been held per
cell. Given the cells’ dimensions, such occupancy levels would be grossly excessive.

57. Police officers told the delegation that one set of cells was reserved for criminal
suspects, and the other for persons held under the Aliens legislation; however, it was
observed that, in practice, the separation between these two very different types of
detained persons was not assured.

Further, some persons detained under the Aliens legislation stated that they had
received no information about the procedure applicable to them (at least not in a
language they understood). On the other hand, such detainees did have access to a
telephone.

58. Persons detained had blankets at their disposal (though the delegation heard
allegations that they had only been made available the day before the delegation’s first
visit), but not mattresses.

Toilet and shower facilities were situated alongside the cells, and no complaints
were heard about access to those facilities; however, detainees did complain that they
had not been provided with towels or soap. The state of cleanliness and overall state of
repair of the toilets/shower facilities was appalling, although an attempt to improve the
situation was made between the delegation’s different visits.

59. As regards the detention facilities on the 7th floor of Athens Police Headquarters,
the CPT wishes to make the following recommendations:

— that no-one be held in these facilities for longer than is absolutely necessary;

— that there be a maximum occupancy level of four persons per cell (with a possible
exception as regards persons only staying a few hours in custody);

— that persons detained overnight be provided with both blankets and mattresses;

— that the toilet/shower facilities be renovated in a hygienic condition, and detained
persons provided with the wherewithal to keep themselves clean;
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— that means be sought of enabling persons detained for more than 24 hours to be
offered outdoor exercise on a daily basis;

— that persons detained under the Aliens legislation be strictly separated from
criminal suspects;

— than an information leaflet be given to persons detained under the Aliens
legislation explaining the procedure applicable to them and their related rights; this
leaflet to be available in the languages most commonly spoken by such persons and, if
necessary, the services of an interpreter provided.”

328. In May 1997 and in October 1999 the CPT carried out two more
visits to the Alexandras police headquarters and the Drapetsona detention
centre. The reports following these visits have not yet been made public.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

329. The applicant complained about his conditions of detention, whilst
awaiting his expulsion, in both Drapetsona and Alexandras. He relied on
Article 3 of the Convention, which reads as follows:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

330. The Government argued that the conditions of detention of the
applicant did not amount to inhuman or degrading treatment contrary to
Article 3 because the required level of severity was not reached. The
seventeen-month detention was due to the applicant’s various efforts to stop
his expulsion.

331. The Court recalls that, according to the Convention organs’
case-law, ill-treatment must attain a minimum level of severity if it is to fall
within the scope of Article 3 (see Ireland v. the United Kingdom, judgment
of 18 January 1978, Series A no. 25, p. 65, § 162). The same holds true in
so far as degrading treatment is concerned (see Costello-Roberts v. the
United Kingdom, judgment of 25 March 1993, Series A no. 247-C, p. 59,
§ 30). The assessment of this minimum level of severity is relative; it
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depends on all the circumstances of the case, such as the duration of the
treatment, its physical and mental effects and, in some cases, the sex, age
and state of health of the victim (see Ireland v. the United Kingdom and
Costello-Roberts, both cited above, loc. cit.).

332. In the present case the Court notes that the applicant was first held
for several months at the Drapetsona police station, which is a detention
centre for persons held under aliens legislation. He alleges, inter alia, that
he was confined in an overcrowded and dirty cell with insufficient sanitary
and sleeping facilities, scarce hot water, no fresh air or natural daylight and
no yard in which to exercise. It was even impossible for him to read a book
because his cell was so overcrowded. In April 1998 he was transferred to
the police headquarters in Alexandras Avenue, where conditions were
similar to those at Drapetsona and where he was detained until 3 December
1998, the date of his expulsion to Syria.

The Court observes that the Government did not deny the applicant’s
allegations concerning overcrowding and a lack of beds or bedding.

333. The Court considers that conditions of detention may sometimes
amount to inhuman or degrading treatment. In the “Greek case”
(applications nos. 3321/67, 3322/67, 3323/67 and 3344/67, Commission’s
report of 5 November 1969, Yearbook 12) the Commission reached this
conclusion regarding overcrowding and inadequate facilities for heating,
sanitation, sleeping arrangements, food, recreation and contact with the
outside world. When assessing conditions of detention, account has to be
taken of the cumulative effects of these conditions, as well as of specific
allegations made by the applicant. In the present case, although the Court
has not conducted an on-site visit, it notes that the applicant’s allegations
are corroborated by the conclusions of the CPT report of 29 November 1994
regarding the police headquarters in Alexandras Avenue. In its report the
CPT stressed that the cellular accommodation and detention regime in that
place were quite unsuitable for a period in excess of a few days, the
occupancy levels being grossly excessive and the sanitary facilities
appalling. Although the CPT had not visited the Drapetsona detention centre
at that time, the Court notes that the Government had described the
conditions in Alexandras as being the same as at Drapetsona, and the
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applicant himself conceded that the former were slightly better with natural
light, air in the cells and adequate hot water.

334. Furthermore, the Court does not lose sight of the fact that in 1997
the CPT visited both the Alexandras police headquarters and the Drapetsona
detention centre and felt it necessary to renew its visit to both places in
1999. The applicant was detained in the interim, from July 1997 to
December 1998.

335. In the light of the above, the Court considers that the conditions of
detention of the applicant at the Alexandras police headquarters and the
Drapetsona detention centre, in particular the serious overcrowding and
absence of sleeping facilities, combined with the inordinate length of the
period during which he was detained in such conditions, amounted to
degrading treatment contrary to Article 3.

336. Accordingly, there has been a violation of Article3 of the
Convention.

II. ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTION

337. The applicant also complained under Article 5 of the Convention
about the lawfulness and length of his detention and the lack of remedies
under domestic law in this connection. Article 5 of the Convention provides
as follows:

“1. Everyone has the right to liberty and security of person. No one shall be
deprived of his liberty save in the following cases and in accordance with a procedure
prescribed by law:

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised
entry into the country or of a person against whom action is being taken with a view to
deportation or extradition.

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to
take proceedings by which the lawfulness of his detention shall be decided speedily by
a court and his release ordered if the detention is not lawful.

2
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338. The Government submitted that the applicant was detained
pursuant to a court decision ordering his expulsion. It transpired from this
decision that the applicant was considered a danger to public order and
safety, otherwise he would not have been expelled. Moreover, the detention
had a basis in domestic law: Article 74 of the Criminal Code and section
27(7) of Law
no. 1975/1991, in conjunction with section 6 of Ministerial Decision
no. 4803/13/7A of 18-26 June 1992. The seventeen-month detention was
due to the applicant’s various efforts to stop his expulsion.

339. The Government further submitted that the judicial control of the
lawfulness of the applicant’s detention was incorporated in the decision
ordering his expulsion. In any event, on 11 May 1998 the Piraeus court
reviewed the question of the applicant’s expulsion and, by implicit
extension, that of his detention.

340. The applicant submitted that, in the absence of any statutory
provisions, an opinion of the public prosecutor at the Court of Cassation
could not render his detention lawful. Moreover, he did not have any
remedies to challenge the lawfulness of his lengthy detention; his requests
to the Ministers of Justice and of Public Order, whereby he requested them
to lift the expulsion order and release him, did not constitute judicial
remedies and were all rejected or remained unanswered. In fact, as his
detention was ordered neither by an administrative decision nor by a court
judgment, no remedy under domestic law was available to him to challenge
its lawfulness.

341. The Court recalls that it is not in dispute that the applicant was
detained “with a view to deportation” within the meaning of Article 5
§ 1 (f). However, it falls to the Court to examine whether the applicant’s
detention was “lawful” for the purposes of Article 5 § 1 (f), with particular
reference to the safeguards provided by the national system. Where the
“lawfulness” of detention is in issue, including whether “a procedure
prescribed by law” has been followed, the Convention refers essentially to
the obligation to conform to the substantive and procedural rules of national
law, but it requires in addition that any deprivation of liberty should be in
keeping with the purpose of Article 5, namely to protect the individual from
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arbitrariness (see Chahal v. the United Kingdom, judgment of 15 November
1996, Reports of Judgments and Decisions 1996-V, p. 1864, § 118).

342. In this connection the Court recalls that in laying down that any
deprivation of liberty must be effected “in accordance with a procedure
prescribed by law”, Article 5 § 1 primarily requires that any arrest or
detention have a legal basis in domestic law. However, these words do not
merely refer back to domestic law; they also relate to the quality of the law,
requiring it to be compatible with the rule of law, a concept inherent in all
Articles of the Convention. Quality in this sense implies that where a
national law authorises deprivation of liberty, it must be sufficiently
accessible and precise, in order to avoid all risk of arbitrariness (see Amuur
v. France, judgment of 25 June 1996, Reports 1996-111, pp. 850-51, § 50).

343. The Court notes that section 27(6) of Law no. 1975/1991, which
applies to the expulsion of aliens by administrative order, provides for the
detention of an alien on condition that the execution of an administrative
order for expulsion made by the Minister of Public Order is pending, and
that the alien is considered to be a danger to public order or that he might
abscond.

In the present case the expulsion of the applicant was ordered by a court
and not by an administrative decision. Moreover, the applicant was not
considered a danger to public order. The Indictments Division, which
ordered his release from prison in July 1997, held that it transpired from the
applicant’s conduct during detention that he was not going to commit any
further offences when released and that it was not necessary to prolong his
detention.

344. The Court further notes that on 1 April 1993 the deputy public
prosecutor at the Court of Cassation opined that decision no. 4803/13/7A of
18-26 June 1992 applied by analogy in cases of expulsion ordered by the
courts. The Court does not consider that the opinion of a senior public
prosecutor — concerning the applicability by analogy of a ministerial
decision on the detention of persons facing administrative expulsion —
constituted a “law” of sufficient “quality” within the meaning of the Court’s
case-law.

345. In these circumstances, the Court finds that there has been a breach
of Article 5 § 1 of the Convention in the present case.
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346. Having found that the detention of the applicant did not in any
event comply with the requirements of Article 5 § 1, the Court does not find
it necessary to examine separately whether that provision was also violated
by reason of the length of the applicant’s detention.

347. Examining the applicant’s complaint from the viewpoint of
Article 5 § 4 of the Convention, the Government argued that the Article 5 §
4 review was incorporated in the court decisions ordering the applicant’s
expulsion (16 July 1997) and refusing to revoke it (11 May 1998).

348. The Court recalls that the notion of “lawfulness” under paragraph 4
of Article 5 has the same meaning as under paragraph 1, so that the detained
person is entitled to a review of his detention in the light not only of the
requirements of domestic law but also of those in the text of the
Convention, the general principles embodied therein and the aim of the
restrictions permitted by Article 5 § 1. Article 5 § 4 does not guarantee a
right to a judicial review of such breadth as to empower the court, on all
aspects of the case including questions of pure expediency, to substitute its
own discretion for that of the decision-making authority. The review should,
however, be wide enough to bear on those conditions which are essential for
the “lawful” detention of a person according to Article 5 § 1 (see Chahal,
cited above, pp. 1865-66, § 127).

349. The Court notes that the requests of the applicant of 28 November
1997 and 26 July 1998 to the Ministers of Justice and of Public Order to
release him cannot be considered effective remedies whereby the applicant
could challenge the lawfulness of his detention. By submitting them, the
applicant appealed to the discretionary leniency of these ministers, who
either rejected them or left them unanswered. Moreover, in its decision of
11 May 1998, the Indictments Division of the Piraeus Criminal Court of
First Instance, sitting in camera, failed to rule on the applicant’s claim
concerning his detention.

350. It follows that the domestic legal system did not afford the
applicant an opportunity to have the lawfulness of his detention pending
expulsion determined by a national court, as required by Article 5 § 4.

351. The Court concludes that there has also been a violation of
Article 5 § 4 of the Convention.
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III. APPLICATION OF ARTICLE 41 OF THE CONVENTION

352. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage and costs

353. The applicant in effect claims a global sum of 18,000,000 drachmas
(GRD) for pecuniary and non-pecuniary damage, as well as for costs and
expenses.

354. The Government consider that amount excessive.

355. The Court notes that the applicant has not sought to substantiate his
claim of pecuniary damage. Accordingly, no such damage has been
established and the claim fails under this head.

356. As regards the claim for non-pecuniary damage, the Court recalls
the number and seriousness of the violations it has found in the present case,
for which the applicant should be awarded compensation. The applicant has
also incurred costs relating to his representation before the Commission and
the Court. Ruling on an equitable basis, as provided for in Article 41 of the
Convention, the Court decides to award a total of GRD 5,000,000 for
non-pecuniary damage and costs, plus any value-added tax that may be
chargeable.

B. Default interest

357. According to the information available to the Court, the statutory
rate of interest applicable in Greece at the date of adoption of the present
judgment is 6% per annum.

FOR THESE REASONS, THE COURT UNANIMOUSLY
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1. Holds that there has been a violation of Article 3 of the Convention;
2. Holds that there has been a violation of Article 5 § 1 of the Convention;
3. Holds that there has been a violation of Article 5 § 4 of the Convention;

4. Holds

(a) that the respondent State is to pay the applicant, within three months
from the date on which the judgment becomes final according to
Article 44 § 2 of the Convention, GRD 5,000,000 (five million
drachmas) in respect of non-pecuniary damage and costs, plus any
value-added tax that may be chargeable;

(b) that simple interest at an annual rate of 6% shall be payable from the
expiry of the above-mentioned three months until settlement;

5. Dismisses the remainder of the applicant’s claims for just satisfaction.

Done in English, and notified in writing on 6 March 2001, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

S. DOLLE J.-P. CosTA
Registrar President
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SECOND SECTION

CASE OF PEERS v. GREECE

(Application no. 28524/95)
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e In the case of Peers v. Greece,
The European Court of Human Rights (Second Section), sitting as a
Chamber composed of:
Mr A.B. BAKA, President,
Mr G. BONELLO,
Mrs V. STRAZNICKA,
Mr P. LORENZEN,
Mr M. FISCHBACH,
Mr E. LEVITS, judges,
Mrs C.D. SPINELLIS, ad hoc judge,
and Mr E. FRIBERGH, Section Registrar,
Having deliberated in private on 5 October 2000 and 5 April 2001,
Delivers the following judgment, which was adopted on the
last-mentioned date:

PROCEDURE

358. The case was referred to the Court, in accordance with the
provisions applicable prior to the entry into force of Protocol No. 11 to the
Convention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”), by the European Commission of Human Rights (“the
Commission™) on 11 September 1999 (Article 5 § 4 of Protocol No. 11 and
former Articles 47 and 48 of the Convention).

359. The case originated in an application (no. 28524/95) against the
Hellenic Republic lodged with the Commission under former Article 25 of
the Convention by a United Kingdom national, Mr Donald Peers (“the
applicant”), on 9 October 1994.

360. The applicant alleged, in particular, that the conditions of his
detention at Koridallos Prison amounted to inhuman and degrading
treatment. He also claimed that the failure of the prison authorities to
provide for a special regime for remand prisoners amounted to a violation of
the presumption of innocence. He further alleged that letters sent to him by
the Commission’s Secretariat were opened by the prison administration.

361. The application was declared partly admissible by the Commission
on 21 May 1998. On 22 June 1998 the Commission carried out a
fact-finding visit at Koridallos Prison. In its report of 4 June 1999 (former
Atrticle 31 of the Convention) 'Note by the Registry. The report is obtainable
from the Registry], it expressed the opinion, by twenty-six votes to one, that
there had been a violation of Article 3 as a result of the conditions of the
applicant’s detention in the segregation unit of the Delta wing at Koridallos

188



PEERS v. GREECE JUDGMENT 189

Prison. It also expressed the unanimous opinion that there had been no
violation of Article 6 § 2 and that there had been a violation of Article 8.

362. Before the Court the applicant, who had been granted legal aid, was
represented by his counsel. The Greek Government (“the Government”)
were represented by their Agent, Mr E. Volanis, President of the State Legal
Council.

363. On 20 September 1999 a panel of the Grand Chamber determined
that the case should be decided by a Chamber constituted within one of the
Sections of the Court (Rule 100 § 1 of the Rules of Court). Subsequently the
application was allocated to the Second Section (Rule 52 § 1 of the Rules of
Court). Within that Section, the Chamber that would consider the case
(Article 27 § 1 of the Convention) was constituted as provided in Rule 26
§ 1. Mr C.L. Rozakis, the judge elected in respect of Greece, who had taken
part in the Commission’s examination of the case, withdrew from sitting in
the case (Rule 28). The Government accordingly appointed Mrs C.D.
Spinellis to sit as an ad hoc judge (Article 27 § 2 of the Convention and
Rule 29 § 1).

364. A hearing took place in public in the Human Rights Building,
Strasbourg, on 5 October 2000 (Rule 59 § 2).

There appeared before the Court:

(a) for the Government
Mr M. APESSOS, Senior Adviser, State Legal Council, Agent,
Mr 1. BAKOPOULOS, Adviser, State Legal Council, Counsel;

(b) for the applicant
Mrs R. SPARTALI-ARETAKI, Lawyer, Counsel,
Mr A. ARETAKIS, Lawyer, Adviser.

The Court heard addresses by Mrs Spartali-Aretaki and Mr Apessos.

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

A. Outline of events

365. On 19 August 1994 the applicant, who had been treated for heroin
addiction in the United Kingdom, was arrested at Athens Airport for drug
offences. He was transferred to the central police headquarters of Athens in
Alexandras Avenue, where he was detained until 24 August 1994.
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366. On 24 August 1994 the applicant was transferred to Koridallos
Prison and was admitted in a comatose state to the prisoners’ psychiatric
hospital.

367. On 30 August 1994 he was discharged from the psychiatric
hospital. The certificate of discharge described him as a drug user. He was
immediately taken to Koridallos Prison proper.

368. The applicant was placed in the segregation unit of the “Delta”
wing of the prison. Subsequently, he was transferred to the “Alpha” wing.

369. On 28 July 1995 the applicant was found guilty of drug offences by
the three-member Court of Appeal (Tpiuerég Eeteio) of Athens, which,
due to the nature of the charges, sat as a first-instance court. The court
acknowledged that the applicant was a drug addict and sentenced him to
thirteen years’ imprisonment and a fine of 5,000,000 drachmas. The
applicant appealed.

370. In November 1995 there was a riot in Koridallos Prison.

371. On 30 August 1996 Ms Vasiliki Fragathula, a social worker of
Koridallos Prison, reported to the prison governor, inter alia, the following
facts. The applicant, after his conviction, shared a cell with one other
convict. Letters sent by the applicant were not opened. Letters sent to the
applicant by the European Commission of Human Rights were opened by a
prison officer in front of the applicant. Foreigners who did not speak Greek
could not participate in the vocational training courses organised in
Koridallos Prison. A programme for learning Greek had once been available
in the prison library but was destroyed during the riot. However, it was the
intention of the welfare office to replace it in due course. According to the
Penitentiary Code, remand prisoners did not have the right to work.
However, the applicant, after his conviction, started working as a cleaner.
Almost immediately after his arrival at Koridallos Prison the applicant
started being treated by Dr P., a psychiatrist. He continued to participate in
the awareness and self-help therapeutic programmes for the foreign
prisoners of two organisations, Drug Addicts Anonymous and Over 18. He
was also individually treated by a psychologist who was a member of Drug
Addicts Anonymous. After the applicant’s arrival at Koridallos Prison, his
case was followed by the prison’s welfare office. It was true that no
distinctions were made between remand prisoners and convicts.

372. In September 1996 the applicant was transferred from Koridallos to
Tirintha Prison. According to a letter by the governor of Tirintha Prison
dated 20 November 1996, this was done “to ensure better conditions of
detention for the applicant”. From Tirintha Prison the applicant was
transferred at his request to Agias Prison in Canea.

373. In November 1997 a court of appeal upheld the applicant’s
conviction but reduced his sentence to nine years’ imprisonment and
ordered his expulsion from Greece.

190



PEERS v. GREECE JUDGMENT 191

374. On 2 June 1998 the applicant applied for release on probation. On
10 June 1998 a Chamber of the Canea First-Instance Criminal Court granted
his application. The applicant was released from prison and was transferred
to the Canea deportation centre. From there he was taken to Piraeus and
expelled from Greece immediately after his appearance before the
Commission’s delegates at Koridallos Prison on 22 June 1998.

B. Oral evidence before the Commission’s delegates

375. The evidence of the applicant and the three witnesses who appeared
before the delegates at Koridallos Prison on 22 June 1998 may be
summarised as follows.

1. The applicant

(a) Conditions of detention in Koridallos prisoners’ psychiatric hospital

376. The applicant was admitted to Koridallos prisoners’ psychiatric
hospital on 24 August 1994. Initially, he was detained in a single cell for
three days. He slept all the time due to medication. It was another prisoner
who told him how long he had been there. When he woke up, he was moved
to a cell with eight to ten “very disturbed” persons. They slept on mattresses
on the floor. It was hot, but the windows were open. Occasionally, the door
would open and they would be allowed out to go to the toilet or have a
shower or walk in the yard. Meals were served in plastic containers on the
floor. He stayed for four to five days and nights in the second cell.

(b) Conditions of detention in the segregation unit of the Delta wing

377. Subsequently the applicant was taken to the prison proper. He
asked to be kept somewhere quiet and he was immediately placed in the
segregation unit of the Delta wing. At first, the applicant did not know that
he was in a segregation unit.

378. The cell was very small and high. It had two doors and there were
two beds. One could hardly walk between them. During the entire period of
his stay in the segregation unit he was detained with another person, Mr
Petros Papadimitriou. There was only one window in the roof which did not
open and which was so dirty that no light could pass through. There was just
one electric bulb which did not provide sufficient light for reading. There
were no other windows apart from a peephole in one of the two doors,
which could be opened. There was an Asian-type toilet in the cell. There
was no screen or curtain separating the toilet from the rest of the cell.
Sometimes the toilet would flush and sometimes not. There was only one
shower in the unit, which contained nine cells with up to three prisoners in
each. There was no sink in the cell.
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379. It was August when the applicant was placed in the segregation
unit. It was very hot. During the day the door of his cell would be open. The
segregation unit was unsupervised and “anything could happen”. However,
the applicant had not been ill-treated by any particular person. There were
two small high-walled yards, “ten steps forward, ten steps back”. At night
the door of his cell would be locked. As there was no ventilation the cell
became so hot that the applicant would wake up drenched. In order to have
water in his cell, the applicant would fill a bottle from the tap near the
shower and sometimes from the toilet flush.

380. After maybe two weeks in the segregation unit, the applicant was
offered the possibility of going to the ordinary cells in the Delta wing.
However, he had to turn this offer down because the Delta wing was for
drug addicts and “he wanted to stay away from drugs”. There were no drug
addicts in the segregation unit.

(c) Conditions of detention in the Alpha wing

381. The applicant did not remember exactly when he left the
segregation unit — perhaps two or two and a half months later, at the end of
October or the beginning of November. He was moved to the Alpha wing
where mainly economic offenders were kept. Mr Papadimitriou was moved
with him and they continued to share the same cell.

382. Alpha was the best wing in the prison. However, it was still dirty
and overcrowded. There were three beds in each cell: two bunk beds, one on
top of the other, and a third bed. Usually, there were three prisoners in each
cell. There was a sink and an Asian-type toilet. There was a plastic screen
on one side of the toilet, part of which was broken. Although one could not
see the inmate using the toilet, one could smell and hear him. The cell had a
window. Sometimes there was a table and a chair in the cell.

383. The doors of the cells were locked between 1 p.m. and 3 p.m. and
between 8.30 p.m. and 8 a.m. This schedule differed by one hour between
summer and winter. The cells were very noisy due to fellow inmates’
television and radio sets. The prisoners had no control over the light
switches. In winter, the cells were very cold as they were heated for only
two hours a day. Sometimes the applicant had to stay in bed under his
blankets to keep warm. After the riot, several windows were broken and it
was freezing in the prison. In the summer, the cells were unbearably hot, as
there was no through-draught when the doors were shut. Sometimes the
applicant had to wait until three or four o’clock in the morning before he
could fall asleep. When the door of the cell was open, the situation
improved but there was no ventilation in the wing in general. Occasionally,
there were problems with the plumbing and the toilet would not always
flush.
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384. At one point, when the applicant was sharing his cell with only one
other prisoner, three Chinese inmates were brought in for one night. They
slept on two mattresses on the floor.

(d) Complaints concerning the entire period of the applicant’s detention in
Koridallos Prison

385. The only thing the applicant was ever given were blankets. He was
not given any clothes, sheets, pillows, toiletries (including soap) or toilet
paper. He had to buy toiletries and toilet paper from the canteen.
Occasionally he did not have any money and had to ask other prisoners. The
social services and certain charitable organisations would also help.
However, there were times when he was left with no toilet paper, in
particular when he had to use the toilet often, due to problems with his
stomach. On these occasions, in order to keep clean, he had to use water
from the Asian-type toilet. Despite all that, he managed “to keep himself
clean”. Eventually, he managed to get hold of sheets and a pillow, which he
inherited from other prisoners. However, it took him a long time, perhaps a
year.

386. There were ten showers — described by the applicant as pipes — in
the basement for the 250 to 360 prisoners held in the wing. There was hot
water for two hours a day or perhaps longer. There were no curtains and no
windows. After the riot there was no hot water. In winter, the showers were
used by the cats as toilets.

387. He had to wash his clothes himself and this was made difficult
because of the shortage of hot water. He would dry his clothes by hanging
them on the bars of his cell window.

388. Food was served in such a manner that the cats could play around
with it. Before entering prison he had been a vegetarian but he had to
change his eating habits as there were no vegetarian menus in Koridallos.

389. The applicant “lived in a vacuum”. He could not communicate with
the prison staff, who did not speak English. The social worker knew
English. In order to see her, he had to make a request. He would see the
social worker three times a week, usually for between two and five minutes.
Ten minutes was the maximum.

390. There were no vocational activities, courses or library.

391. At first, the applicant was allowed only one telephone call a week,
in the evening. However, the social worker subsequently arranged for him
to be able to use the telephone in the morning.

2. Spiros Athanassopoulos

392. The witness was the governor of Koridallos Prison between
14 December 1994 and 15 September 1997.

393. The witness did not know of any improvements that had been made
in the Alpha wing since the applicant’s transfer from Koridallos Prison.
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There had been some improvements made to the segregation unit. Now,
there were screens separating the toilets from the rest of the cell in the
segregation unit, but he did not want to contradict the applicant in this
regard. It was possible that there had been no screen in his cell. There were
sinks in the cells of the segregation unit.

394. It was as hot in the segregation unit as in the rest of the prison. In
summer it could be hot. During the winter, there was central heating.

395. The prison administration provided inmates with pillows. However,
it was possible that the applicant did not receive any because at times there
were shortages. There was a problem with sheets, especially for foreign
prisoners. The latter could get sheets from the welfare office, which had a
stock built up from donations or acquisitions through grants from the
Ministry of Justice. The prison administration did not provide prisoners with
toiletries. Such items were provided by charitable organisations via the
welfare office. Toilet paper could be obtained from the welfare office or
another prisoner or the chief warden. It was more difficult to find sheets
than toilet paper.

396. Food was not served in an unhygienic manner. While it was being
transported, the pan was 60 to 70 cm from the floor, although the witness
was not 100% sure about that.

397. It was possible that the applicant had slept in the cell with four
other prisoners. Usually, each prisoner had his own bed. It was very rare
that he did not. However, accommodating four prisoners in a cell had been
known to happen.

398. There was no problem with the showers. However, those who had
to wash their clothes in prison were faced with problems.

399. Prisoners communicated with the social workers whom they could
see upon request either on the same day or the day after. Those who did not
speak Greek could face problems. However, in the witness’s experience,
they managed to adapt. There was always somebody, a member of staff or
another prisoner, who could speak English.

400. All announcements and notices were in Greek. Foreign prisoners
were informed of their rights orally upon arrival. However, this was not
done systematically. An information pamphlet in English entitled
“Everyday life in the prison establishment” was distributed to newcomers in
1996 but the witness did not remember whether this was before or after the
applicant had left Koridallos Prison.

3. Vasiliki Fragathula

401. The witness was the social worker of the Delta wing of Koridallos
Prison. She met the applicant there and followed his case throughout his
stay in prison.

402. On his arrival in Koridallos Prison proper (after his detention in the
prisoners’ psychiatric hospital), the applicant was placed in the segregation
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unit. This had been decided by the prison governor and the chief warden as
a result of his condition — he had withdrawal symptoms. The applicant did
not have advance knowledge of the conditions in the segregation unit.
Shortly afterwards, the applicant complained of the conditions there and the
witness arranged for him to meet the governor, Mr Costaras. The latter gave
instructions for the applicant to be moved to another wing. However, this
would have been the Delta wing, which was for drug addicts. The applicant
was aware of this. He had found out through his contacts with other
inmates. He refused to go there. He considered that staying in the
segregation unit would help him stay away from drugs. The witness would
not confirm that there were drugs in the Delta wing. However, she accepted
that “the Delta wing was problematic for someone who wanted to free
himself from drugs”. In her view, the segregation unit was not appropriate
for prisoners. However, the applicant, who was suffering from withdrawal
symptoms, could not be moved to the Alpha wing immediately. This wing
was reserved for persons convicted of economic offences and other
prisoners whose conduct had been good. So the applicant had a choice
between the segregation unit and the Delta wing. The witness did not advise
the applicant to choose one or the other because she did not want to
influence what she regarded as a purely personal choice. The applicant
chose to remain in the segregation unit. He was subsequently moved to the
Alpha wing, together with all the inmates of the segregation unit, when it
was decided to accommodate in the segregation unit prisoners who were
serving disciplinary terms.

403. The witness would communicate with the applicant in English. The
applicant did not speak Greek and this exacerbated his adaptation problems
at the beginning, since most of the prison staff did not speak English.
However, several of the Greek prisoners spoke some elementary English.
Gradually, the applicant managed, through his personal efforts, to establish
a rudimentary level of communication with the prison staff in Greek. There
were no information notices in English. The pamphlet to which
Mr Athanassopoulos referred was distributed in Koridallos in 1997.

404. The welfare office had a storage room in the prison with toilet
paper, razors, detergent, soap, etc. These were funded by the Ministry of
Justice and charitable organisations. Destitute prisoners could get supplies
from this storage room once a week. However, during the summer there
were often shortages. The welfare office did not provide prisoners with
sheets and blankets. These were provided to newcomers by the prison
administration, but it was impossible to replace them. The witness did not
know whether the applicant had received any sheets. The applicant would
receive clothes, toiletries and toilet paper from the welfare office in so far as
this was possible, given the restrictions with which it was faced. In the
witness’s view, given the extended period of the applicant’s detention in
Koridallos, it was possible that he had been confronted with shortages of
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toiletries and toilet paper. The applicant had also been given assistance by
charitable organisations with which the witness had put him in touch.

4. Petros Papadimitriou

405. The witness was an inmate of Koridallos Prison. He spent one year
in the same cell as the applicant, four months in the segregation unit of the
Delta wing and eight months in the Alpha wing. The witness was in the
segregation unit of his own free will because he was a new prisoner and
wanted some peace and quiet. They were both moved to the Alpha wing,
probably when the prison administration decided to accommodate in the
segregation unit prisoners who were serving disciplinary terms.

406. The segregation unit of the Delta wing contained nine cells, each
occupied by two or three prisoners. While in the segregation unit, the
witness shared his cell with the applicant and nobody else. There were two
beds with mattresses and blankets. They were not given sheets or pillows.
The toilet had no curtain.

407. While he was in the segregation unit the applicant would often
complain. As it was very hot and he had respiratory problems, he would
wake up at two o’clock in the morning coughing. He would bang on the
door because he could not breathe.

408. There were usually three prisoners in the cells in the Alpha wing.
The witness could not remember more than three prisoners in his cell. He
remembered one Chinese inmate sleeping in their cell but not three. He did
not remember anybody sleeping on the floor. The toilet screen was always
there and was not broken. The witness kept a cat in the cell.

409. As regards the conditions of detention in Koridallos Prison in
general the witness stated the following. The food was bad and risked being
contaminated by cats. It was easy to take a shower and one did not have to
queue. However, there was not enough water and no curtains. He spoke to
the applicant in English and sometimes in Greek. He would also act as a
mediator for him. The prison administration would only provide soap. The
welfare office would sometimes hand out certain things, but it was difficult.
The witness would buy toiletries and toilet paper himself. The applicant
would buy them whenever he had money. He would also ask the witness for
toothpaste and toilet paper, which the witness would give him. Sometimes it
was possible to find a pillow.

C. Inspection of Koridallos Prison

410. The delegates of the Commission visited the segregation unit of the
Delta wing where the applicant had been detained in cell no. 9. The
description given by the applicant was on the whole accurate. All the cells
were approximately the same size. Cell no. 9 measured 2.27 by 3 m. Given
that there was practically no window, the cell was claustrophobic. At the
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time of the delegates’ visit, the prisoners were locked in their cells. Cells
where two persons were held were very cramped. Prisoners were virtually
confined to their beds. There was no screen separating the toilet from the
rest of the cell. The toilet was adjacent to the beds. Some prisoners had put
up curtains themselves. The entire unit was very hot. Due to the lack of
ventilation, the cells were unbearably hot, “like ovens”. The air was stale
and a stench came out of the cells. The cells were all in a state of disrepair
and they were very dirty. Some prisoners complained about rats in the cells.
There was no sink in cell no. 9. There was a tap. According to the applicant,
who accompanied the delegates during their inspection, the tap had recently
been installed. On the doors of some cells there were signs saying “WC”.
When asked, the prisoners said that the signs would be put up during the
day when the cell doors were not locked to ensure that the cell-mate did not
enter the cell while the toilet was being used. The applicant’s cell could be
compared to a medieval oubliette. The general atmosphere was repulsive.

411. The delegates also visited a cell on the third floor of the Alpha
wing where the applicant had been detained. According to the chief warden
of Koridallos Prison, who accompanied the delegates during their
inspection, Mr Papadimitriou was still detained in this cell. The cell
measured approximately 4.5 by 2.5 m. The description by the applicant was
again accurate, except that the toilet screen was not in disrepair. The cell
had windows of an adequate size.

412. The delegates saw the shower area in the basement. It was
reasonably clean, although the applicant claimed that during his time it had
been much dirtier. Most shower cubicles had curtains. However, some did
not.

413. In the prison storage room, there were small bags containing toilet
paper and toiletries that were given to new prisoners. However, the
delegates were told that these bags had arrived only very recently. There
were no sheets. The inmate in charge claimed that they had all been
distributed or that they were at the laundry. There was a cupboard which
contained mainly soap.

414. The welfare office storage room was closed at the time. There was
a sign indicating that each wing was served once a week. It was opened at
the delegates’ request. It contained a lot of used clothes. The delegates were
shown toilet paper and one sheet. There was a book showing that prisoners
came to the room and were provided with various items, such as toiletries,
shoes, etc.

415. The kitchen was quite spacious and clean. The trolleys on which
food was transported, however, did not correspond to Mr Athanassopoulos’s
description. They were rather low.

416. In one corner of a corridor outside the kitchen a cat had defecated.
The delegates also had the opportunity of seeing the inmates queuing to use
the telephones. The queues were rather long.
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417. According to the chief warden, no prisoners’ location charts dating
from the applicant’s detention in Koridallos Prison had been kept. Nor were
there books showing the movement of prisoners from one cell to another.
The only books that had been kept indicated the last cell in which each
prisoner had been kept before leaving Koridallos Prison.

D. Findings of the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment
(CPT)

418. On 29 November 1994 the CPT published a report following its
visit to Greece in March 1993 Koridallos Prison was also visited by the
CPT in May 1997] which contains the following findings and
recommendations concerning Koridallos Prison.

113

91 ... Koridallos Prison for men was built to accommodate 480 prisoners in four
separate blocks, each having 120 cells on three floors. On the first day of the
delegation’s visit, the establishment was holding 1410 prisoners, approximately
800 on remand and the remainder sentenced. The total prison staff complement was
170, of which some 110 were prison officers. Perimeter security was the responsibility
of armed police.

95. In the following paragraphs, the CPT shall make a number of specific
recommendations concerning the prison establishments visited by its delegation.
However, it wishes to emphasise at the outset that the act of depriving someone of his
liberty brings with it the responsibility for the State to detain him under conditions
which respect the inherent dignity of the human person. The facts found during the
course of the CPT’s visit demonstrate that as a consequence of the present level of
overcrowding in prisons, the Greek authorities are not in a position to fulfil that
responsibility vis-a-vis many prisoners.

The CPT therefore recommends that a very high priority be given to measures to
reduce overcrowding in the Greek prison system.

105. As already indicated (cf. paragraph 91), at the time of the delegation’s visit to
the Koridallos Prison for men the number of inmates amounted to almost three times
the establishment’s official capacity. A standard cell measured 9.5 m’ and was
equipped inter alia with a screened Asian-type toilet and a hand-basin. Originally
designed for individual occupancy, the cells are just about large enough for two
prisoners; with more than two, conditions become very cramped. In practice, only a
handful of prisoners had their own cells; the majority of the cells were accommodating
two or three prisoners, and a number were accommodating four. The level of
overcrowding was somewhat lower in A wing (approximately 300 prisoners) than in B,
C and D wings (each of which were accommodating 350 or more inmates).

The prisoner distribution chart indicated that three cells (one in C wing and two in
D wing) were holding five prisoners. The delegation visited the relevant cell in C wing,
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in which it found five prisoners of Indian origin; they claimed to have been held under
such conditions for some six weeks.

106. Inevitably, the high level of overcrowding had extremely negative
repercussions upon the conditions of detention: living space was very poor, ventilation
inadequate, and cell cleanliness and hygiene wanting. In many cells prisoners were to
all intents and purposes confined to their beds, there being no room for other furniture.
In some of the most over crowded cells, there were more prisoners than beds. Further,
the toilet and washing facilities in certain cells were in need of repair.

Despite the overcrowding, prisoners apparently did have ready access to the shower
facilities located in the basement of each wing. However, some of the shower cubicles
were in a poor state of repair and decoration.

107. The negative aspects of the overcrowding were mitigated to some extent by
reasonable out-of-cell time. Between 8.30 to 11.30 and 14.30 to sunset, inmates were
allowed to circulate freely and associate with other prisoners within their detention
wing and its courtyard; the wing courtyards were of a good size. It must be stressed,
however, that the free circulation of prisoners in their detention wings could have
undesirable effects in the absence of proper control by prison staff; with the manning
levels at the time of the delegation’s visit (3 to 4 prison staff on duty during the day in
a wing accommodating some 350 prisoners), it is difficult to see how such control
could be guaranteed (cf. also paragraph 96).

108. Activities in any meaningful sense of the term were scarce. There were only
236 work places (i.e. 1 work place for 6 prisoners), practically all in the area of
general services (kitchen, laundry, cleaning, maintenance, stores, etc.); no workshops
were in operation. However, a printing and bookbinding vocational training centre,
with places for 30 prisoners, was due to open in 1993. The shortage of work places
was particularly resented by many sentenced prisoners, as it prevented them from
taking advantage of the system of earning remission through work.

No educational classes were available and the prison library was both small and ill-
equipped. Further, there was no prison gymnasium and, as far as the delegation could
ascertain, no organised sporting activities. However, the exercise yards were
sufficiently large for certain games (e.g. volleyball), and arrangements were in hand to
provide a separate weight-training area in each of the yards (at the time of the visit, a
few prisoners did weight training in the wing basements).

To sum up, the vast majority of prisoners at the Koridallos Prison for men
(including a majority of the sentenced prisoners) were offered no work or educational
activities, and possibilities for sport were very limited. Most prisoners spent their day
walking around their detention wing or courtyard, talking with fellow prisoners, or
watching television in their cell. Such a monotonous and purposeless existence is quite
inconsistent with the objective of social rehabilitation set out in the Greek Code of
basic rules for the treatment of prisoners (cf. paragraph 94).

109. As regards material conditions of detention at the Koridallos Prison for men,
the CPT recommends:

— that immediate steps be taken to ensure that no more than three prisoners are held
per cell;

— that serious efforts be made to reduce as soon as possible the occupancy rate to
two prisoners per cell (Naturally, the long-term objective should be to have one
prisoner per cell, save for specific situations when it is not appropriate for a prisoner to
be left alone);
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— that every prisoner be provided with his own bed and mattress;

— that shower cubicles, toilets and washing facilities be restored to a good state of
repair and maintained in a hygienic condition.

As regards out-of-cell activities, the CPT recommends:

— that current efforts to augment the number of work and vocational training places
be intensified;

— that a thorough examination of the means of improving the prison’s activity
programmes in general (including education, sport and recreational activities) be
undertaken without delay and that fuller programmes be progressively introduced as
overcrowding is brought down.

133. The segregation unit at Koridallos Men’s Prison consisted of two groups of
10 cells, all of which were apparently used for both disciplinary confinement and other
segregation purposes. The cells measured approximately 7 m?; they were equipped
with a bed, but no other furniture (e.g. table or chair). There was adequate ventilation
and artificial lighting; however, access to natural light was, at best, mediocre. Each
cell possessed an asian toilet, and some cells had a wash basin. The adjacent exercise
yards measured approximately 40 m’. The whole unit required to be — and was being —
redecorated.

134. No-one was being confined as a punishment at the time of the delegation’s
visit. A number of transvestite prisoners had been held in the unit for several months
at their own request. Other prisoners were being held in the unit involuntarily,
presumably under Rule 93 or 94 of the Code (the absence of a segregation unit register
made it difficult to ascertain the precise grounds); certain of them appeared to have
psychological or psychiatric problems.

The prisoners were allowed to move freely within the unit and exercise areas during
much of the day, and they had TV sets and other personal possessions in their cells
(though staff indicated that a prisoner undergoing disciplinary confinement would
remain in his cell and would not be allowed personal possessions).

135. The conditions of detention in this segregation unit are on the whole
acceptable for prisoners undergoing the disciplinary sanction of confinement in a
special cell. However, the CPT considers that it would be desirable for the cells
accommodating such prisoners to be fitted with a table and chair, if necessary fixed to
the floor.

The CPT also recommends that all prisoners, including those confined to a special
cell as a punishment, be allowed at least one hour of exercise in the open air everyday.

136. Conditions of detention in the unit are far less suitable for prisoners subject to
segregation for non-disciplinary reasons, in particular if that measure is applied for a
lengthy period.

As regards more particularly prisoners who are segregated because of personality
disorders and/or for their own protection, the CPT invites the Greek authorities to
explore the possibility of creating special units organised along community lines.

The unit is a totally unsuitable place in which to accommodate someone in need of
psychiatric care. Neither the material environment nor the staff (ordinary prison
officers) are appropriate. The CPT recommends that no such prisoner be placed in the
unit. If, exceptionally, prisoners who are emotionally or psychologically disturbed
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have to be held temporarily in the segregation unit, they should be kept under close
observation.

Further, the CPT recommends:

— that the cells in the unit used to accommodate prisoners segregated for a non-
disciplinary reason be equipped in the same way as an ordinary prison cell;

— that the respective regimes applicable, on the one hand, to persons undergoing
disciplinary confinement and, on the other hand, to persons held in the segregation
unit for other reasons, be expressly laid down.”

II. RELEVANT DOMESTIC LAW

419. According to Article 51 §§ 2 and 3 of the Penitentiary Code, a
prisoner’s correspondence may be controlled if this is required by reasons of
security or if there is a risk of commission of especially serious crimes or a
need to establish whether such crimes have been committed.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

420. The applicant complained that the conditions of his detention in
Koridallos Prison amounted to inhuman and degrading treatment. Before
the Court his complaints focus on the conditions in the segregation unit of
the Delta wing of the prison. The applicant relied on Article 3 of the
Convention, which is worded as follows:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

421. The applicant submitted that he never asked to be placed in the
segregation unit. The prison administration decided to put him there on his
arrival in Koridallos Prison. One week later, he was given the possibility of
going to the Delta wing proper but he did not agree because he wanted to
keep away from drugs. The applicant alleged that the conditions in the
segregation unit had not improved significantly between his detention there
and the delegates’ visit. He complained in particular that he had to spend a
considerable part of each day confined to his bed in a cell with no
ventilation and no window. He further complained that the prison
administration did not provide inmates with sheets, pillows, toilet paper and
toiletries. Although indigent prisoners like the applicant could address
themselves to the prison’s welfare office, it was admitted that their needs
could not always be met. The fact that he could have obtained toiletries and
toilet paper from his co-detainees does not absolve the respondent State
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from responsibility under the Convention. The applicant submitted that he
ended up sleeping on a blanket with no sheets or pillow during the hottest
period of the year. He also complained that he had to use the toilet in the
presence of another inmate and be present while the toilet was being used
by his cell-mate. The applicant claimed that he felt humiliated and
distressed and that the conditions of his detention had had adverse physical
and mental effects on him.

422. The Government first submitted that the applicant asked to be
detained in the segregation unit. The prison authorities wanted to satisfy his
request. However, because there were no cells available, he had to share a
cell with another inmate. As a result, the problem with the toilet arose. The
applicant could have moved to another part of the prison at any time if he so
wished. It appears that the applicant never asked for such a transfer because,
in the meantime, he had developed a friendly relationship with his cell-
mate, Mr Papadimitriou. The special character of their relationship is also
shown by the fact that they continued sharing a cell when they were both
moved to the Alpha wing two months after the applicant’s arrest.

423. Moreover, the Government disputed that the treatment complained
of had attained the minimum level of severity required to fall within the
scope of Article 3. They stressed that the conditions of detention
complained of in no way denoted contempt or lack of respect for the
applicant as a person. On the contrary, the prison authorities tried to
alleviate the situation by allowing the applicant extra telephone calls. The
applicant himself accepted that he was never left dirty while in the
segregation unit. He could take a shower and had frequent contact with the
prison psychiatrist. According to the Government, there was no evidence
that the conditions of his detention had caused the applicant injury or any
physical or mental suffering.

424. The Court recalls that, according to its case-law, ill-treatment must
attain a minimum level of severity if it is to fall within the scope of
Article 3. The assessment of this minimum level of severity is relative; it
depends on all the circumstances of the case, such as the duration of the
treatment, its physical and mental effects and, in some cases, the sex, age
and state of health of the victim (see, among other authorities, Ireland v. the
United Kingdom, judgment of 18 January 1978, Series A no. 25, p. 65,
§ 162).

425. Furthermore, in considering whether a treatment is “degrading”
within the meaning of Article 3, the Court will have regard to whether its
object is to humiliate and debase the person concerned and whether, as far
as the consequences are concerned, it adversely affected his or her
personality in a manner incompatible with Article 3 (see Raninen v.
Finland, judgment of 16 December 1997, Reports of Judgments and
Decisions, 1997-VIIIL, pp. 2821-22, § 55).
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426. As regards the present case, the Court notes in the first place that,
contrary to what the Government argue, the applicant was not placed in the
segregation unit because he had so wanted himself. According to the
testimony of Ms Fragathula, this was a measure decided by the prison
governor and the chief warden and related to the applicant’s medical
condition, more specifically to the fact that he had been suffering from
withdrawal symptoms. According to the same witness, once the applicant
became acquainted with the conditions of detention in the segregation unit,
he asked for a transfer. He was then offered the possibility of going to the
Delta wing, where drug addicts were being detained. Although
Ms Fragathula would not expressly admit that there were drugs in the Delta
wing, she stated that the “wing was problematic for someone who wanted to
free himself from drugs”. The Court considers that this implies that there
were drugs illegally circulating in the Delta wing, a cause for serious
concern. In these circumstances, the Court considers that the applicant
cannot be blamed for refusing to be moved from the segregation unit. The
Court, therefore, considers that the applicant did not in any way consent to
being detained in the segregation unit of the Delta wing.

427. Concerning the conditions of detention in the segregation unit, the
Court has had regard to the Commission’s delegates’ findings and
especially their findings concerning the size, lighting and ventilation of the
applicant’s cell, that is, elements which would not have changed between
the time of the applicant’s detention there and the delegates’ visit. As
regards ventilation, the Court notes that the delegates’ findings do not
correspond fully with those of the CPT, which visited Koridallos Prison in
1993 and submitted its report in 1994. However, the CPT’s inspection took
place in March, whereas the delegates went to Koridallos Prison in June, a
period of the year when the climatic conditions are closer to those of the
period of which the applicant complains. Furthermore, the Court takes into
account the fact that the delegates investigated the applicant’s complaints in
depth, giving special attention, during their inspection, to the conditions in
the very place where the applicant had been detained. In these
circumstances, the Court considers that the findings of the Commission’s
delegates are reliable.

428. The Court notes that the applicant accepts that the cell door was
open during the day, when he could circulate freely in the segregation unit.
Although the unit and its exercise yard were small, the limited possibility of
movement enjoyed by the applicant must have given him some form of
relief.

429. Nevertheless, the Court recalls that the applicant had to spend at
least part of the evening and the entire night in his cell. Although the cell
was designed for one person, the applicant had to share it with another
inmate. This is one aspect in which the applicant’s situation differed from
the situation reviewed by the CPT in its 1994 report. Sharing the cell with
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another inmate meant that, for the best part of the period when the cell door
was locked, the applicant was confined to his bed. Moreover, there was no
ventilation in the cell, there being no opening other than a peephole in the
door. The Court also notes that, during their visit to Koridallos, the
delegates found that the cells in the segregation unit were exceedingly hot,
although it was only June, a month when temperatures do not normally
reach their peak in Greece. It is true that the delegates’ visit took place in
the afternoon, when the applicant would not normally be locked up in his
cell. However, the Court recalls that the applicant was placed in the
segregation unit during a period of the year when temperatures have the
tendency to rise considerably in Greece, even in the evening and often at
night. This was confirmed by Mr Papadimitriou, an inmate who shared the
cell with the applicant and who testified that the latter was significantly
physically affected by the heat and the lack of ventilation in the cell.

430. The Court also recalls that in the evening and at night when the cell
door was locked the applicant had to use the Asian-type toilet in his cell.
The toilet was not separated from the rest of the cell by a screen and the
applicant was not the cell’s only occupant.

431. In the light of the foregoing, the Court considers that in the present
case there is no evidence that there was a positive intention of humiliating
or debasing the applicant. However, the Court notes that, although the
question whether the purpose of the treatment was to humiliate or debase
the victim is a factor to be taken into account, the absence of any such
purpose cannot conclusively rule out a finding of violation of Article 3 (see
V. v. the United Kingdom [GC], no. 24888/94, § 71, ECHR 1999-1X).

432. Indeed, in the present case, the fact remains that the competent
authorities took no steps to improve the objectively unacceptable conditions
of the applicant’s detention. In the Court’s view, this omission denotes lack
of respect for the applicant. The Court takes into account, in particular, that,
for at least two months, the applicant had to spend a considerable part of
each 24-hour period practically confined to his bed in a cell with no
ventilation and no window, which would at times become unbearably hot.
He also had to use the toilet in the presence of another inmate and be
present while the toilet was being used by his cell-mate. The Court is not
convinced by the Government’s allegation that these conditions did not
affect the applicant in a manner incompatible with Article 3. On the
contrary, the Court is of the opinion that the prison conditions complained
of diminished the applicant’s human dignity and aroused in him feelings of
anguish and inferiority capable of humiliating and debasing him and
possibly breaking his physical or moral resistance. In sum, the Court
considers that the conditions of the applicant’s detention in the segregation
unit of the Delta wing of Koridallos Prison amounted to degrading treatment
within the meaning of Article 3 of the Convention.

There has thus been a breach of this provision.
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II. ALLEGED VIOLATION OF ARTICLE 6 § 2 OF THE CONVENTION

433. The applicant complained that, despite the fact that he was a
remand prisoner, he was subjected to the same regime as convicts. He
argued that the failure of the Koridallos Prison authorities to provide for a
special regime for remand prisoners amounts to a violation of the
presumption of innocence. He relied on Article 6 § 2 of the Convention,
which reads as follows:

“Everyone charged with a criminal offence shall be presumed innocent until proved
guilty according to law.”

434. The Government submitted that Article 6 § 2 could not be
interpreted in this manner.

435. The Court recalls that the Convention contains no Article providing
for separate treatment for convicted and accused persons in prisons. It
cannot be said that Article 6 § 2 has been violated on the grounds adduced
by the applicant.

There has accordingly been no violation of Article 6 § 2 of the
Convention.

III. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

436. The applicant complained that letters sent to him by the
Commission’s Secretariat were opened by the Koridallos Prison
administration and not always in his presence. He relied on Article 8 of the
Convention, which provides as follows:

“l. Everyone has the right to respect for his private and family life, his home and
his correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

437. The Government submitted that letters addressed to prisoners are
always opened in front of them because this is required by law and is
necessary to prevent criminal offences, such as the smuggling of drugs into
the prison. Letters addressed to prisoners by the Convention organs cannot
be exempted because the Commission’s or the Court’s envelopes can be
forged by criminals.

438. The Court considers that it has not been established that letters
from the Commission to the applicant were opened in his absence.
However, the Government accept that letters from the Convention organs
are always opened in front of the prisoner concerned. It follows that the
letters that the Commission addressed to the applicant were also opened.
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There was, therefore, an interference with the applicant’s right to respect for
his correspondence under Article 8 of the Convention which can be justified
only if the conditions of the second paragraph of the provision are met.

439. In particular, if it is not to contravene Article 8 § 2, such
interference must be “in accordance with the law”, pursue a legitimate aim
and be necessary in a democratic society in order to achieve that aim (see
Silver and Others v. the United Kingdom, judgment of 25 March 1983,
Series A no. 61, p. 32 § 84, and Petra v. Romania, judgment of 23
September 1998, Reports 1998-VII, p. 2853, § 36).

440. The interference had a legal basis, namely Article 51 §§ 2 and 3 of
the Penitentiary Code, and the Court is satisfied that it pursued the
legitimate aim of “the prevention of disorder or crime”.

441. As regards the necessity of the interference, the Court finds no
compelling reasons for the monitoring of the relevant correspondence,
whose confidentiality it was important to respect (see Campbell v. the
United Kingdom, judgment of 25 March 1992, Series A no. 233, p. 22,
§ 62). Although the Government have alluded in general to the possibility of
the Commission’s envelopes being forged in order to smuggle prohibited
material into the prison, the Court considers, as the Convention organs have
done on previous occasions, that this risk is so negligible that it must be
discounted (ibid.). Accordingly, the interference complained of was not
necessary in a democratic society within the meaning of Article 8 § 2.

There has consequently been a violation of Article 8 of the Convention.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

442. Atrticle 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

443. The applicant claimed 42,000,000 drachmas (GRD) in respect of
non-pecuniary damage. He maintained that the violations of the Convention
in his case, which had entailed serious intrusion into his physical and mental
integrity, had caused him to suffer a substantial degree of anxiety and
distress.

444. The Government considered that the finding of a violation of the
Convention would constitute adequate satisfaction for any non-pecuniary
damage sustained by the applicant. In any event, the Government
considered that the amount claimed was too high and that a sum of
GRD 2,000,000 would be reasonable.
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445. The Court, bearing in mind its findings above with regard to the
applicant’s complaints, considers that he suffered some non-pecuniary
damage as a result of his detention which cannot be compensated solely by
the finding of a violation. Deciding on an equitable basis, the Court awards
the applicant GRD 5,000,000 under this head.

B. Default interest

446. According to the information available to the Court, the statutory
rate of interest applicable in Greece at the date of adoption of the present
judgment is 6% per annum.

FOR THESE REASONS, THE COURT

1. Holds unanimously that there has been a violation of Article 3 of the
Convention;

2. Holds unanimously that there has been no violation of Article 6 § 2 of
the Convention;

3. Holds by six votes to one that there has been a violation of Article 8 of
the Convention;

4. Holds unanimously
(a) that the respondent State is to pay the applicant, within three
months, GRD 5,000,000 (five million drachmas) in respect of non-
pecuniary damage;
(b) that simple interest at an annual rate of 6% shall be payable from the
expiry of the above-mentioned three months until settlement;

5. Dismisses unanimously the remainder of the applicant’s claims for just
satisfaction.

Done in English, and notified in writing on 19 April 2001, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Erik FRIBERGH Andras BAKA
Registrar President
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In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the partly dissenting opinion of Mrs Spinellis is annexed
to this judgment.

A.B.B.
E.F.
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PARTLY DISSENTING OPINION OF JUDGE SPINELLIS

1. T regret that I have found it necessary to part company with the
majority of the Court on the question whether there was an interference with
the applicant’s right to respect for his correspondence under Article 8 of the
Convention.

2. The applicant complains that his letters from the Commission’s
Secretariat were opened by the prison administration and not always in his
presence see paragraph 79 of the judgment].

3. The Government submitted that letters addressed to prisoners are
always opened in front of them "ee paragraph 80 of the judgment].

4. The Court considers, rightly according to my view, that it has not
been established that letters from the Commission to the applicant were
opened in his absence [see paragraph 81 of the judgment].

5. Article 51 §§ 2 and 3 of the Penitentiary Code of 1989 refers to
inmates’ correspondence [see paragraph 62 of the judgment]. Paragraph 3,
which provides for punishment (according to Article 252 of the Criminal
Code) of prison officers who lawfully interfere with “the right to respect for
[the inmates’] correspondence” and who reveal to third parties what they
have learned during the exercise of this duty, is irrelevant to the issues
discussed in the present case. However, in paragraph 2 it is stated that “[t]he
content of telegrams or letters is not controlled. If there are reasons of
security or if there is a risk that especially serious crimes will be committed
or a need to establish whether such crimes have been committed, the
correspondence may be controlled upon the granting of permission by the
judge responsible for the execution of sentences”.

6. On the one hand, the applicant does not claim that there was an
interference with his right to respect for his correspondence without the
relevant permission from the judicial authorities. Moreover, the applicant
had been a drug addict who, in spite of his treatment in the United
Kingdom, had been in a comatose state on 24 August 1994 See paragraphs 8
and 9 of the judgment], which suggests that he was still an addict.
Furthermore, the applicant had been sentenced by both the first-instance
court Bee paragraph 12 of the judgment] and the court of appeal [see
paragraph 16 of the judgment] to penalties appropriate for felonies (drug-
related offences) [see paragraph 8 of the judgment]. Hence, the prison
authorities could reasonably have believed that the applicant might have the
irresistible impulse “to smuggle drugs into the prison” in envelopes of
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SUMMARY'

Judgment delivered by a Chamber

Greece — length of criminal appeal proceedings

L ARTICLE 6 § 1 OF THE CONVENTION (“reasonable time”)

A. Period to be taken into consideration

Starting-point: when appeal lodged.
End: when appeal finally heard and judgment delivered by Court of Appeal.
Total: almost eight years.

B. Applicable criteria

Complexity of case: complexity of issues involved cannot explain length of proceedings
— noteworthy that it took trial court just one day to hear case and deliver judgment and
Court of Appeal also one day to dispose of appeal.

Conduct of applicant: disagreement between parties on whether all adjournments of
hearings requested by applicant — nevertheless, even if all delays attributable to requests
made by him and he may be considered on that account to be responsible for some of delay,
this cannot justify length of periods in between individual hearings and certainly not total
length of appeal proceedings.

Conduct of national authorities: several periods of inactivity in appeal proceedings —
after applicant had filed appeal, case lay dormant for over one year and seven months until
it was listed for first hearing — procedural measures which had to be taken in order to have
case file transferred to appellate court cannot explain such excessive period of delay —
furthermore, case relisted on four occasions — this gave rise to periods of inactivity in
between dates set for hearing — Government’s submissions that length of one of those
periods was caused by lawyers’ strikes dismissed since over five months elapsed after end
of strikes and before case was listed — this delay also attributed to conduct of national
authorities — these and remaining periods of inactivity cannot be excused by Court of
Appeal’s volume of work — Article 6 § 1 imposes on Contracting States duty to organise
their judicial systems in such way that their courts can meet each of its requirements.

Conclusion: violation (unanimously).

IIL. APPLICATION OF ARTICLE 50 OF THE CONVENTION

A. Non-pecuniary damage

Judgment constitutes in itself sufficient just satisfaction.

B. Costs and expenses

Claim allowed in part.

!, This summary by the registry does not bind the Court.
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Conclusion: finding of violation constitutes sufficient just satisfaction for alleged non-
pecuniary damage; respondent State to pay specified sum to applicant for costs and
expenses (unanimously).

COURT'S CASE-LAW REFERRED TO
27.6.1997, Philis v. Greece (no. 2); 25.11.1997, Zana v. Turkey
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In the case of Portington v. Greece'”,

The European Court of Human Rights, sitting, in accordance with Article 43 of the
Convention for the Protection of Human Rights and Fundamental Freedoms (“the
Convention™) and the relevant provisions of Rules of Court A'*®, as a Chamber composed

of the following judges:
Mr THOR VILHJALMSSON, President,
Mr C.Russo,

Mr N. VALTICOS,
Mr J.M. MORENILLA,
Mr D. GOTCHEV,
Mr B. REPIK,
Mr U.LOHMUS,
Mr P.VANDIK,
Mr V. BUTKEVYCH,
and also of Mr H. PETZOLD, Registrar, and Mr P.J. MAHONEY, Deputy Registrar,
Having deliberated in private on 30 June and 25 August 1998,
Delivers the following judgment, which was adopted on the last-mentioned date:

PROCEDURE

447. The case was referred to the Court by the Greek Government (“the
Government”) on 11 December 1997, within the three-month period laid down by
Article 32 § 1 and Article 47 of the Convention. It originated in an application (no.
28523/95) against the Hellenic Republic lodged with the European Commission of
Human Rights (“the Commission”) under Article 25 by a British national, Mr Philip
Portington, on 11 May 1995.

The Government’s application referred to Articles 44 and 48 of the Convention and
Rule 32 of Rules of Court A. The object of the application was to obtain a decision as to
whether the facts of the case disclosed a breach by the respondent State of its obligations
under Article 6 of the Convention.

448. In response to the enquiry made in accordance with Rule 33 § 3 (d), the applicant
stated that he wished to take part in the proceedings and designated the lawyer who
would represent him (Rule 30). The Government of the United Kingdom, having been
informed by the Registrar of their right to intervene (Article 48 (b) of the Convention and
Rule 33 § 3 (b)), indicated that they did not intend to do so.

449. The Chamber to be constituted included ex officio Mr N. Valticos, the

Notes by the Registrar

125 The case is numbered 109/1997/893/1105. The first number is the case’s position on the list of cases
referred to the Court in the relevant year (second number). The last two numbers indicate the case’s
position on the list of cases referred to the Court since its creation and on the list of the corresponding
originating applications to the Commission.

126 Rules of Court A apply to all cases referred to the Court before the entry into force of Protocol No. 9 (1
October 1994) and thereafter only to cases concerning States not bound by that Protocol. They correspond
to the Rules that came into force on 1 January 1983, as amended several times subsequently.
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elected judge of Greek nationality (Article 43 of the Convention), and Mr R. Ryssdal, the
then President of the Court (Rule 21 § 4 (b)). On 31 January 1998, in the presence of the
Registrar, Mr R. Bernhardt, Vice-President of the Court at the time, drew by lot the
names of the other seven members, namely Mr Thor Vilhjalmsson, Mr C. Russo,
Mr J.M. Morenilla, Mr D. Gotchev, Mr B. Repik, Mr P. van Dijk and Mr V. Butkevych
(Article43 in fine of the Convention and Rule21 §5). Subsequently
Mr Thoér Vilhjalmsson, the new Vice-President of the Court, replaced as President of the
Chamber, Mr Ryssdal, who died on 18 February 1998 (Rule21 § 6, second sub-
paragraph), and Mr U. Lohmus, the first substitute judge, became a full member of the
Chamber (Rule 22 § 1).

450. As President of the Chamber at the time (Rule 21 § 6), Mr Ryssdal, acting
through the Registrar, had consulted the Agent of the Government, the applicant’s lawyer
and the Delegate of the Commission on the organisation of the proceedings (Rules 37 § 1
and 38). Pursuant to the order made in consequence, the Registrar received the
Government’s and the applicant’s memorials on 1 April and 20 April 1998 respectively,
Mr Bernhardt, the Vice-President of the Court at the time, having acceded to the
applicant’s request for an extension of the time-limit for the submission of his memorial.

451. On 24 August 1998, having consulted the Agent of the Government and the
Delegate of the Commission, the President of the Chamber acceded to the applicant’s
request for legal aid (Rule 4 of the Addendum to Rules of Court A).

452. In accordance with the President’s decision the hearing took place in public in
the Human Rights Building, Strasbourg, on 24 June 1998. The Court had held a
preparatory meeting beforehand.

There appeared before the Court:

(a) for the Government
Mr A. APESSOS, Adviser,
State Legal Council,
Delegate of the Agent,
Mrs V. PELEKOU, Legal Assistant,
State Legal Council,
Counsel,

(b) for the Commission

Mr C.L.ROZAKIS, Delegate;
(c) for the applicant

Mr K. STARMER, Barrister-at-Law, Counsel,

Mr A.McCOOEY, Solicitor,

Mr J.McCoOOEY, Solicitor, Advisers.

The Court heard addresses by Mr Rozakis, Mr Starmer and Mrs Pelekou.

AS TO THE FACTS
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THE CIRCUMSTANCES OF THE CASE

453. The applicant is a British citizen born in 1950. He is currently detained in
Wandsworth Prison, London.

454. In 1986, on a date which has not been specified, while crossing the frontier into
Greece the applicant was arrested and charged with committing a murder in July 1985 on
his previous visit to Greece as well as with using and carrying arms. He denied the
charges.

455. The applicant was remanded in custody by the magistrates of Kastoria on a date
which has not been specified. On 28 February 1986 he was committed for trial by the
Indictments Division of the First Instance Criminal Court (Symvoulio Plimmeliodikon) of
Kastoria. On 27 November 1987 his appeal against the decision of 28 February 1986 was
dismissed by the Indictments Division of the Salonika Court of Appeal (Symvoulio
Efeton) which further charged him with robbery.

456. On 17 February 1988, after a hearing which lasted one day, the Salonika
Criminal Court (Mikto Orkoto Dikastirio) composed of jurors and professional judges
convicted the applicant of all the charges. He was sentenced to the death penalty for
murder, to life imprisonment for robbery and to five years’ imprisonment for carrying
and using arms. On 18 February 1988 the applicant appealed against the verdict on the
ground that the evidence before the trial court did not sustain a finding of guilt.

457. On 6 October 1989 the applicant’s appeal came for hearing before the Salonika
Criminal Court of Appeal (Mikto Orkoto Efetio). The applicant was represented by
officially appointed counsel, Mr H. Nine prosecution witnesses were absent. According
to the Government, the applicant, through his defence counsel, requested an adjournment
on the ground that, while none of the witnesses present had first-hand information about
the murder, there was a person in England who knew about the case and who should be
called to testify. The Court of Appeal granted the applicant’s request and adjourned the
hearing sine die to enable further evidence to be obtained. The applicant disputes this and
maintains that he did not instruct his lawyer to apply for an adjournment and that the
Court of Appeal adjourned the case on the ground that it was necessary to hear the
testimony of all the witnesses, including the nine who were absent at the appeal hearing.

458. The applicant's appeal came for hearing again on 19 April 1991. According to
the Government, the applicant asked for the adjournment of the case on the ground that a
certain lawyer, Mr G., who had taken over his case a year before was not present at the
hearing. Mr H., who was present, stated that he was prepared to defend the applicant. The
prosecutor considered that the case should be heard on that day. The court decided to
adjourn sine die to enable the applicant to be represented by Mr G. The applicant submits
that he did not request that the court adjourn sine die but merely sought a brief
adjournment to enable him to arrange his legal representation.

459. On 8 February 1993 the applicant appeared again before the Court of Appeal,
represented by another counsel, Mr S. The defence asked for an adjournment on the
ground that six prosecution witnesses were absent. The prosecution agreed and the court
adjourned sine die. The applicant claims that he did not request that the court adjourn sine
die but merely requested that all witnesses be present. Between 27 May 1993 and
31 December 1993, 16 February 1994 and 17 February 1994, 7 March 1994 and
11 March 1994, 16 March 1994 and 18 March 1994, 21 March 1994 and 13 May 1994
and 16 May 1994 and 30 June 1994 lawyers were on strike.
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460. A new hearing for the applicant’s appeal was fixed for 5 December 1994.
According to the Government, the applicant asked for an adjournment on the ground that
he wanted to be represented by a lawyer whom the British Embassy had found for him
and whom he did not name. The prosecutor agreed and the court adjourned sine die. The
applicant submits however that this reflects the position as at 19 April 1991 (see
paragraph 12 above), and by December 1994 he was represented by Mr E., and did not
want to change lawyers.

461. The applicant’s appeal was finally heard on 12 February 1996. The Court of
Appeal upheld his conviction but commuted his death sentence to life imprisonment. At
the time of the Court’s consideration of the case the applicant had lodged an appeal on
points of law.

PROCEEDINGS BEFORE THE COMMISSION

462. Mr Portington applied to the Commission on 11 May 1995. He complained
under Article 6 § 1 of the Convention of the length of the criminal proceedings against
him.

463. The Commission (First Chamber) declared the application (no.28523/95)
admissible on 16 October 1996. In its report of 10 September 1997 (Article 31), it
expressed the unanimous opinion that there had been a violation of Article 6 § 1 of the
Convention. The full text of the Commission’s opinion is reproduced as an annex to this

judgment'?’.

FINAL SUBMISSIONS TO THE COURT

464. The applicant in his memorial requested the Court to find that the facts of the
case disclosed a violation of Article 6 § 1 of the Convention and to award him just
satisfaction under Article 50.

The Government for their part requested the Court to find that Article 6 § 1 had not
been violated in the present case.

as to the law

L. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

465. The applicant contended that the criminal appeal proceedings in his case were
not concluded within a reasonable time, contrary to Article 6 § 1 of the Convention, the
relevant parts of which provide:

127 Note by the Registrar. For practical reasons this annex will appear only with the printed version of the
judgment (in Reports of Judgments and Decisions 1998), but a copy of the Commission’s report is
obtainable from the registry.
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“In the determination of ... any criminal charge against him, everyone is entitled to a ... hearing
within a reasonable time by [a] ... tribunal...”

The Commission agreed with the applicant’s arguments whereas the Government
contended that the facts of the case disclosed no breach of that provision.

A. Period to be taken into consideration

466. The Court notes that the applicant’s complaint concerns the length of the appeal
proceedings before the Salonika Criminal Court of Appeal. Therefore, the period to be
taken into account began on 18 February 1988, the date on which he lodged an appeal
against the judgment of the trial court, and ended on 12 February 1996, when his appeal
was finally heard and judgment delivered by the Court of Appeal (see paragraphs 10 and
15 above). The appeal proceedings accordingly lasted almost eight years.

B. Reasonableness of the length of the proceedings

467. The Court will assess the reasonableness of the length of the proceedings in the
light of the circumstances of the case and having regard to the criteria laid down in its
case-law, in particular the complexity of the case and the conduct of the applicant and of
the relevant authorities. On the latter point, what is at stake for the applicant has also to
be taken into account (see, among other authorities, the Philis v. Greece (no. 2) judgment
of 27 June 1997, Reports of Judgments and Decisions 1997-1V, p. 1083, § 35).

1. Complexity of the case

468. The applicant submitted that the case was not complex. He pointed out that he
was the only defendant involved and that all the charges against him arose out of the
same event. Moreover, the evidence before the Court of Appeal was not voluminous and
the court’s task was not complicated by the need to consider any expert evidence. The
legal issues raised by the case were not complex and the trial took just one day.

469. The Government maintained that the case was complex. It involved voluminous
evidence which had to be obtained in part from abroad. In addition, the nature of the
charge contributed to the complexity of the case.

470. The Commission considered that the case was of a certain complexity since it
involved an appeal against a conviction on a murder charge.

471. The Court considers that, even though the case was of some complexity, having
regard to the serious nature of the conviction and the applicant’s grounds of appeal, it
cannot be said that this in itself justified the length of the proceedings on appeal. In this
regard it is noteworthy that it took the trial court just one day to hear the case and deliver
judgment and the Court of Appeal also one day to dispose of the appeal (see
paragraphs 10 and 15 above). As the length of the proceedings cannot be explained in
terms of the complexity of the issues involved, the Court will examine it in the light of
the conduct of the applicant and the national authorities (see paragraph 21 above).
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2. Conduct of the applicant

472. The applicant maintained that his conduct did not contribute in any way to the
length of the proceedings. On the contrary, throughout the whole of the period of the
appeal proceedings he had requested that his case be listed for hearing. He also enlisted
numerous groups and individuals to make requests on his behalf to expedite the
proceedings. Furthermore, the applicant contended that he had not requested
adjournments of hearings on 6 October 1989 and 5 December 1994 (see paragraphs 11
and 14 above). As to his requests for adjournments on 19 April 1991 and
8 February 1993, he did not ask the court to adjourn sine die but merely sought brief
adjournments to allow his lawyer and prosecution witnesses to be present (see
paragraphs 12—13 above).

473. The Government submitted that the applicant had requested all the adjournments
of the appeal hearings and was therefore solely responsible for the delays in his case. He
never availed himself of the possibility under the Code of Criminal Procedure to ask for
brief adjournments. Even if the periods in between individual appeal hearings had been
shorter, this would have made no difference to the applicant since he was not ready for
the appeal hearing. His only concern was to have it adjourned irrespective of the resulting
delays. Furthermore, he had never complained before the appellate court about the length
of the proceedings and he had lodged his application with the Commission only shortly
before the final appeal hearing.

474. The Commission agreed with the Government that the applicant had requested a
number of adjournments. However, the Delegate of the Commission pointed out that the
applicant’s requests had been based on plausible grounds and did not justify the sine die
referrals and excessive delays in rehearing the case.

475. The Court notes that there is disagreement about whether all the adjournments of
hearings were requested by the applicant. Nevertheless, even if all the delays were
attributable to requests made by him and he may be considered on that account to be
responsible for some of the delay which resulted, this cannot justify the length of the
periods in between individual hearings and certainly not the total length of the appeal
proceedings — almost eight years (see, mutatis mutandis, the Zana v. Turkey judgment of
25 November 1997, Reports 1997-VII, p. 2552, § 79).

3. Conduct of the national authorities

476. The applicant submitted that the respondent State was responsible for most, if
not all, delays in the proceedings. He contended that the national authorities bore the
responsibility for not ensuring the presence of witnesses on 6 October 1989 and
8 February 1993, which led to the adjournment of hearings. Although he might have
contributed to some extent to the overall delay by asking on 19 April 1991 for an
adjournment to arrange for his representation, the delays in listing the case after that date
and other adjournments were attributable to the national authorities (see paragraph 12
above).
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477. The Government maintained that the time which elapsed between individual
hearings was entirely reasonable and justified. In particular, the Government pointed out
that the delay in listing the first hearing after the applicant had lodged an appeal on
18 February 1988 was caused by the need to take several procedural measures, such as
the transfer of the case file to the appellate court and the referral of the case to the public
prosecutor at that court. As for the adjournment of the hearing on 6 October 1989, this
was caused by the applicant who wanted to have his witness residing in England testify
and not by the absence of the nine prosecution witnesses whose evidence could in any
event have been readily read out from the transcripts available to the court (see
paragraph 11 above). Further, all the subsequent delays in listing the case were the
responsibility of the applicant who had asked for adjournments. Witnesses had to be
summoned anew before each hearing.

In addition, the Salonika Court of Appeal, which had dealt with the applicant’s case,
was an assize court responsible for a large number of serious cases and whose jurisdiction
extended over a wide area. The Government also recalled that between 27 May 1993 and
30 June 1994 lawyers had been on strike on several occasions and this factor also
contributed to the length of the proceedings (see paragraph 13 above).

478. The Commission considered that the State authorities were responsible for
several periods of inactivity in the proceedings. In particular, the respondent State was
responsible for a delay between 18 February 1988 when the appeal was lodged and
6 October 1989 when the first hearing was held. As that hearing had to be adjourned
because nine prosecution witnesses were absent, the national authorities were also
responsible for the delay preceding the second listing of the case on 19 April 1991. The
Commission further considered that the respondent State was responsible for the
remaining delays even though the applicant also bore a certain degree of responsibility
because of his two requests for adjournments on 19 April 1991 and 5 December 1994.

For the above reasons the Commission concluded that the length of the proceedings
failed to meet the “reasonable time” requirement.

479. The Court notes that there were several periods of inactivity in the appeal
proceedings before the Salonika Criminal Court of Appeal. After the applicant had filed
an appeal on 18 February 1988 the case lay dormant for over one year and seven months
until it was listed for the first hearing on 6 October 1989 (see paragraphs 10—-11 above).
The Government have sought to explain this by reference to the procedural measures
which had to be taken in order to have the case file transferred to the appellate court (see
paragraph 31 above). However, the Court considers that this cannot explain such an
excessive delay, which must be imputed to the authorities.

Furthermore, after 6 October 1989, the case was relisted on four occasions: 19 April
1991, 8 February 1993, 5 December 1994 and 12 February 1996. This gave rise to
periods of inactivity in between the dates set for hearing lasting: one year, six months and
twelve days; one year, nine months and nineteen days; one year, nine months and twenty-
six days and one year, two months and six days (see paragraphs 11-15 above). As regards
the Government’s submissions that the length of the third of those periods (one year, nine
months and twenty-six days) was caused by the lawyers’ strikes, it is to be noted that a
period of over five months elapsed after the end of the strikes and before the case was
listed on 5 December 1994 (see paragraphs 13—14 above). This delay also has to be
attributed to the conduct of the national authorities. As for these and the remaining
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periods of inactivity, they cannot be excused by the volume of work with which the
Salonika Criminal Court of Appeal had to contend at the relevant period. The Court
recalls that Article 6 § 1 imposes on Contracting States the duty to organise their judicial
systems in such a way that their courts can meet each of its requirements, including the
obligation to hear cases within a reasonable time (see the above-mentioned Philis (no. 2)
judgment, p. 1084, § 40).

4. Conclusion

480. The Court concludes that the complexity of the case and the applicant’s conduct
are not in themselves sufficient to justify the length of the appeal proceedings. Although
it is true that the applicant may be responsible for some delay in the proceedings resulting
from his requests for adjournments, the overall delay was essentially due to the way in
which the authorities handled the case. Regard being had to the importance of what was
at stake for the applicant, who was sentenced to the death penalty by the trial court, a
total lapse of time in hearing his appeal of approximately eight years cannot be regarded
as reasonable. There has accordingly been a breach of Article 6 § 1 of the Convention.

II. APPLICATION OF ARTICLE 50 OF THE CONVENTION

481. The applicant claimed just satisfaction under Article 50 of the Convention,
which provides:

“If the Court finds that a decision or a measure taken by a legal authority or any other authority of a
High Contracting Party is completely or partially in conflict with the obligations arising from the ...
Convention, and if the internal law of the said Party allows only partial reparation to be made for the
consequences of this decision or measure, the decision of the Court shall, if necessary, afford just
satisfaction to the injured party.”

A. Non-pecuniary damage

482. The applicant sought compensation for non-pecuniary damage. He submitted
that he had suffered anxiety about the uncertainty of his fate and frustration as a result of
increasing delays in the hearing of his appeal. The applicant left the amount to be
awarded to the discretion of the Court.

483. The Government contended that the applicant had not suffered any damage as a
result of the delay in hearing his appeal since his conviction was upheld by the appellate
court. The fact that his death sentence was commuted to life imprisonment did not make
any difference as it was widely known that a death penalty had not been carried out in
Greece since 1975.

484. The Delegate of the Commission did not comment on this claim.

485. In the circumstances of the case, the Court considers that the present judgment
constitutes in itself sufficient just satisfaction.

222



PORTINGTON JUDGMENT OF 23 SEPTEMBER 1998 223

B. Costs and expenses

486. The applicant requested the Court to award him the sum of 20,032.60 pounds
sterling (GBP) inclusive of value-added tax in respect of legal fees which he incurred in
the Strasbourg proceedings.

487. The Government submitted that only expenses that have been justified and were
absolutely necessary should be awarded to the applicant. The Delegate of the
Commission did not comment on this claim.

488. The Court, deciding on an equitable basis, awards the applicant the sum of
GBP 15,000 less the sum of 14,549 French francs received by way of legal aid from the
Council of Europe.

C. Default interest

489. According to the information available to the Court, the statutory rate of interest
applicable in the United Kingdom at the date of adoption of the present judgment is 7.5%
per annum.

for these reasons, the court unanimously

1. Holds that Article 6 § 1 of the Convention has been violated;

2. Holds that the finding of a violation constitutes in itself sufficient just satisfaction for
any alleged non-pecuniary damage;

3. Holds
(a) that the respondent State is to pay the applicant, within three months, 15,000
(fifteen thousand) pounds sterling in respect of costs and expenses less 14,549
(fourteen thousand five hundred and forty-nine) French francs to be converted into
pounds sterling at the rate applicable on the date of delivery of the present judgment;
(b) that simple interest at an annual rate of 7.5% shall be payable from the expiry of
the above-mentioned three months until settlement.

Done in English and French, and delivered at a public hearing in the Human Rights
Building, Strasbourg, on 23 September 1998.

Signed: Thor VILHJALMSSON
President
Signed: Herbert PETZOLD
Registrar
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